APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION W
A, REPORT COMPLETION DATE FOR AFPROVED JURISDICTIONAL DETERMINATION (JD): | IZO ‘ I\o

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Development, LRH-2014-738-KAN-UT
Poplar Fork-Stream 1-Ephemeral

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: West Virginia County/parish/borough: Putnam City: Teays Valley
Center coordinates of site (lat/fong in degree decimal format): Lat. 38.46007° N, Long. 81.9285° W,
Universal Transverse Mercator:
Name of nearest waterbody: Poplar Fork
Name of nearest Traditional Navigable Water (TNW) inko which the aquatic resource flows: Kanawha River
Name of watershed or Hydrologic Unit Code (HUC): 05050008
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, ete...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
] Office (Desk) Determination. Date: December 28, 2015
%] Field Determination. Date(s): August 4, 2015

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.5.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

rcvicw‘ ared. [Required]
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

“waters of the UL.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required}

There |

1. Waters of the U.S.

a. Indlcate presence of wafers of U.S. in review area (check all that apply):
TNWSs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters? {(RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs .
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirecily into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 478 linear feet: 1 width (ft) and/or acres.
Wethands: acres.

¢. Limits (boundaries) of jurisdiction based on: ]
Elevation of established OHWM (if known):

2. Non-regulated watersfwetlands (check if applicable):?
%] Potentially jurisdictional waters andfor wetlands were assessed within the review area and determined to be not jurisdictional,

Explain:

! Boxes checked below shall be supported by compleling the appropriate sections in Section II1 below.

2 Yor purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has contitious flow at least “seasonally”
(e.g., typically 3 months).

? Supporting documentation is presented in Section 1ILF.




SECTION II: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. [f the aquatic resource is a TNW, complete
Section HIL.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section 1EL.D.1.; otherwise, see Section ITL.B below.

1. TNW
Identify TNW:

Swmmarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characieristics of the fributary and its adjacent weflands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable {ributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section ITL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section INEL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of Iaw.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW, Hf the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of ifs adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is nsed whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a {ributary with adjacent wetlands, complete Section I1L.B.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section ITEB.3 for all wetlands adjacent fo that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IHLC below.

1. Characteristies of non-TNWs that flow directly or indirectly into TNW

() General Area Condition
Watershed size: 940 ;
Drainage area: 9.6
Average annual rainfall: 44 inches
Average annual snowfall: 34 inches

(ii) Physical Characteristics:

(a) Relationship with TNW:
[_] Tributary flows directly into TNW.
X Tributary flows through 2 tributaries before entering TNW.

i

Project waters are

iver miles from TNW.
Project waters are E

%) river miles from RPW,

Project waters are 1 (straight) miles from TNW,
Project waters are %) aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW3: UT>Poplar Ferk>Hurricane Creek>Kanawha River.
Tribuiary stream order, if known: First.

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
% Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.




{b) General Tributary Characteristics {check all that apply}:
Tributary is: (1 Natural
[} Artificial {(man-made). Explain:
B} Manipulated (man-altered). Explain: Downstream reach of stream has been impacted through the
adjacent commerciat development.

Tributary propetties with respect to top of bank (estimate):
Average width; 1 feet
Average depth: 0.2 feot
Average side slopes: |

Primary tributary substrate composition (check all that apply):

i< silts B4 Sands [ Concrete
[ Cobbles [ Gravel 1 Muek
[ Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/] i
Tributary geomelry: Rel4
Tributary gradient (approx male a

%

(c) Flow:
Tributary provides for: kp
Estimate average number of flow events in review areafyear:
Describe flow regime:
Other information on duration and volume:

Surface flow is: I Characteristics:

Subsurface flow: | Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):

Bed and banks

1 OBWM® (check all indicators that apply):
[} clear, natural line impressed on the bank
[1 changes in the character of soil
[ shelving
1 vegetation matted down, bent, or absent
L] leaflitter disturbed or washed away
[1 sediment deposition
] water staining
[ other (list):

[] Discontinuous OHTWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
4 High Tide Line indicated by: 4 Mean High Water Mark indicated by:

} [] oil or scum line along shore objects [] survey to available datum;
[] fine shell er debris deposits (foreshore) [ physical markings;
[1 physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
L] other (list):

(iii} Chemical Characteristics:
Characterize tributary {(e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, ete.).
Explain: .
Identify specific pollutants, if known:

SA natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

TIbid.




(iv) Biological Characteristics, Channel supports (check all that apply):

Riparian corridor. Characteristics (lype, average width):

[ ] Wetland fringe. Characteristics:

E] Habitat for:
[ Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[3 Other environmentally-sensitive species. Explain findings:
[} Aguatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Propetties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b} General Flow Relationship with Non-TNW:
Flow is: Pj t. Explain:

Surface flow is: I
Characteristics:

Subsutface flow: f. Explain findings:
[1 Dye (or other) test performed:

(¢} Wetland Adjacency Determination with Non-TNW.
1 Directly abutting
[J Not directly abutting
[] Discrete wetland hydrelogic connection. Explain:
[] Ecological connection. Explain:
] Separated by bermv/barrier, Explain:

(d)

river miles from TNW.
: acrial (straight) miles from TNW.

Project wetlands are P
Project waters ¢
Flow is from: P
Estimate approximate location of wetland as within the P,

¢ floodplain.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer, Characteristics (type, average width): .

[ Vegetation type/percent cover, Explain:

[0 Habitat for:
[] Federally Listed species. Explain findings:
{1 Fislv/spawn areas. Explain findings:
[1 Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: ]
Approximately ( ) acres in fotal are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biclogical integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the velume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is net appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland les within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as idendified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors fo consider include, for example:

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

s Does the tributary, in combination with its adjacenl wetlands (if any), provide habitat and Elfecycle support functions for fi sh and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downsiream foodwebs?

»  Does the tributary, in combination with ifs adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed ¢r known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section ITLD: Stream 1 conveys
storm water and surface runoff to the tributary system. Ephemeral streams store nutrients in the form of detrital material that is
carried into the receiving tributaries during precipitation events. This detrital material is a critical resource to many macro- and
micreorganisms that form the basis of the food chain in aguatic systems. Stream 1 is an indirect tributary to the Kanawha River
and provides more than a minimal or insubstantial effect on the chemical, physical and biological integrity of the receiving TNW,
the Kanawha River.

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wettands, then go lo Section I11.D:

3. Significant nexus findings for weilands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IILD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review arca:
] TNWs: lincar feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
#| Tributarfes of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:




Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) ave
Jjurisdictional. Data supporting this conclusion is provided at Section 1ILB. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review arca (check all that apply):
il Tributary waters: lincar feet width (ft).

Other non-wetland waters: acres.

Identify type(s) of waters:

3.  Non-RPWs? that flow directly or indivectly into TNWs.
. Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Sectjon JIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

: Other non- wctland waters: acres.
Identify type(s) of waters: .

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
2l Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
%1 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationate
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

| Wetlands directly abutting an RPW where tributaries typically flow “seascnally.” Provide data indicating that tributary is
seasonal in Section IIL.B and rationale in Section IL.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarfy sitvated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section I11L.C.

Provide acreage estimates for jurisdictional wetlands in the review arca: acres.

6. Wetlands adjacent to non-RP'Ws that flow directly or indirectly inte TNWs,

il Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impourtdment of a jurisdictional tributary remains jurisdictional.
] Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):!®

which are or could be used by interstate or foreign travelers for recreational or other purposes,

¥See Footnote # 3.

® To complete the analysis refer to the key in Section HL.D.6 of the Insiructional Guidebook.

19 Prior to asserting or declining CWA jurisdiction bascd solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.




from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area {check all that apply):
Tributary waters: linear feet width (ft).
] Other non-wetland waters: acres.
Identify type(s) of waters:
Ll Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[ 1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based golely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

1] Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

4 Non-wetland waters (i.e., rivers, streams): finear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres,

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Wetland and Surface Water Assessment submitted
by Terradon Corporation on 5 November 2014, with additional information received 11 September 2015.
Xl Data sheets prepared/subinitted by or on behalf of the applicant/consultant.
Office concurs with data sheets/delineation report.
~ [] Office does not concur with data sheets/delineation report.
2] Data sheets prepared by the Corps: Corps' revised delineation map dated 28 December 2015,
Corps navigable waters” study:
LS. Geological Survey Hydrologic Atlas
[] USGS NHD data.
[JUSGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: 7.5-minute Scott Depot quad.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name: ORM database online mapping.
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ | Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:




Other information (please specify); 2011 NOAA Comparative Climatic Data.

B. ADDITIONAL COMMENTS TO SUPPORT Jb:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be compleled by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (@D): DWW ([ zo e

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Development, LRH-2014-738-KAN-UT
Poplar Fork-Stream2-Ephemeral

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: West Virginia County/parish/borough: Putnam City: Teays Valtey N
Center coordinates of site {lat/long in degree decimal format); Lat. 38.45982° N, Long. 81.92707° W,
Universal Transverse Mercator:
Name of nearest waterbody: Poplar Fork

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Kanawha River

Name of watershed or Hydrologic Unit Code (HUC): 05050008

[X] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if ather sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: December 29, 2015
X Field Determination. Date(s); August 4, 2015

SECTION I1: SUMMARY OF FINDINGS
A, RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Y “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329} in the
review area. [Reqguired)|

% Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDPICTION.

There

“waters of the US.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328} in the review area. {Required]

1. Waters of the U.S.

a. Indlcate presence of waters of U.S, in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutiing RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) walters, including isolated wetlands

b. Xdentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 1028 linear feet: 1 width (f) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2, Non regulated watersiwetlands (check if applicable):?
%] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 11 below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at [cast “scasonally”
(e.g., typically 3 months).

3 Supporting documentation is presented in Section [1EF.




SECTION ITI: CWA ANALYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Sectton JELA.1 and Section EELD.1. only; if the aquatic resource is a wefland adjacent to a TNW, complete Sections IILA.1 and 2
and Section 1ILD.1.; otherwise, see Section IILB below,

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanoshave been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RP'Ws), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section EHLD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section TILD.4.

A wetland that is adjacent fo but that does not directly abut an RPW requires a significant nexus evaluation, Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with 2 TNW, If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetfands, or both. Tf the JD covers a tributary with adjacent wetlands, complete Section ITLB.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section 1I1.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size: 940
Drainage area: 25 | é
Average annual rainfall: 44 inches
Average annual snowfall: 34 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
E1 Tributary flows directly into TNW,
B4 Tributary flows through 2 tributaries before entering TNW.

river miles from TNW.

Project waters are §) river miles from RPW.

Project waters are acrial (straight) miles from TNW.
Project waters ate gu9) aetial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are

Identify flow route to TNW>: UT>Poplar Fork>Hurricane Creek>Kanawha River,
Tributary stream order, if known: First.

¥ Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West,
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) Genera] Tributary Charagteristics (check all that apply):
Tributary is: ] Natural
[ Artificia! (man-made). Explain;
[ Maniputated (man-altered), Explain:

Tributary properties with respect to top of bank (estimate):
Average widih: 1 feet
Average depth: 0.2 feet
Average side sfopes: 31

Primary tributary substrate composition (check all that apply):

34 silts [ Sands [] Conerete
[} Cobbles [] Gravel 1 Muck
[} Bedrock [] Vegetation. Type/% cover:

] Other. Explain:

Tributary cendltlon/stabﬂlty |e.g., highly ereding, sloughing banks}l. Explain:
I

Presence of tun/hiffle/p Explain:
Tributary geomeiry: R ely
Tributary gradient (approximate averagc slope): %

(c) Flow:
Tributary provides for: Ephen
Lstimate average number of flow events in review areafyear:
Describe flow regime:
Other information on duration and volume:

. Characteristics:

Surface flow is: B

Subsurface flow: § Explain findings:
[ Dye (or othe) test performed:

Tributary has (check all that apply):

Bed and banks

] OHWMS® (check all indicators that apply):
[1 clear, natural fine impressed on the bank
[ changes in the character of soil
1 shelving
W] vegetation matted down, bent, or absent
[1 leaf litter disturbed or washed away
[1 sediment deposition
L] water staining
1 other (list):

[ biscontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terresirial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

0

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
%] High Tide Line indicated by: Mean High Water Mark indicated by:

[ oil or scum line along shore objects ] survey to available datum;
[ fine shell or debris deposits (foreshore) [ physical markings;
[} physical markings/characteristics ] vegetation lines/changes in vegetation types.

] tidal gauges
(] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water qualily; general watershed characteristics, efc.).
Explain: .
1dentify specific pollutants, if known:

A natural or man-tiade discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the QWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outerop or through a culvert), the agencies wilk look for indicators of flow above and below the break.

Ibid.



(iv) Biological Characteristics. Channel supporis (check all that apply}):
Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
[l Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics;
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW;
Explain:

Characteristics:

Subsurface flow: Bj £ Ixplain findings:
1 Dye (or other) test performed:

{c) Wetland Adjacency Determination with Non-TNW:
(] Directly abutting
[] Not directly abutting
[0 Discrete wetland hydrologic connection. Explain:
[1 Ecological connection, Explain:
[ Separated by berm/barrier. Explain:

(d)

st.

Estimate approximate location of wetland as within the

(i) Chemical Characteristics:
Characterize wetland system: (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.}. Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
Riparian buffer. Characteristics (type, average width): .
[0 Vegetation type/percent cover. Explain;
[l Habitat for:
[] Federally Listed species. Explain findings:
["] Fish/spawn areas. Explain findings:
[] Other envirenmentaily-sensitive species, Explain findings:
] Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: ]
Approximately ( ) acres in total are being considered in the cumulative analysis.
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For each wetland, specify the following:

Directly abuts? {Y/N) Size (in acres) Directly abuis? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following sitnations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is notappropriate to determine sighificant nexus based solely on any specific threshold of distance (¢.g. between a
tributary and is adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Praw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

s  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downsiream foodwebs?

*  Does the tributary, in combination with ifs adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note; the above Jist of eonsiderations is not inclusive and other functions observed or known to occur should be documented
below:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: Siream 2 conveys
storm water and surface runoff to the tributary system. Ephemeral streams store nutrients in the form of detrital material that is
carried into the receiving tributaries during precipitation events. This detrital material is a critical resource to many macro- and
microorganisms that form the basis of the food chain in aquatic systems. Stream 2 is an indirect tributary 10 the Kanawha River
and provides more than a minimal or insubstantial effect on the chemical, physical and biological integrity of the receiving TNW,
the Kanawha River.

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the fributary in combination with all of its
adjacent wetlands, then go to Section ITL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section I11.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS, THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWSs: linear feet width (f1), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
#] "Fributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:




i Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional, Data supporting this conclusion is provided at Section IIEB. Provide raticnale indicating that tributary flows
seasonally:

Provide estimates for jurisdiclional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs# that flow directly or indirectly into TNWs.
%] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section 1IL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: 1028 linear feet 1 width {ft).
2] Other non-wetland waters: - acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
4] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
2] Wetlands directly abutting an RPW wheie tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section 111.B and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent fo but not directly abutting an RPW that flow directly or indirectly into TNWs.

#| Wetlands that do not directly abut an RPW, but when considered in combination with the tribuiary to which they are adjacent
and with similarly situated adjacent wetlands, have a sighificant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWSs.

£} Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional, Data supporting this
conclusion is provided at Section I11LC.

Provide estimates for jurisdictional wetlands in the review area: acres,

7. Impoundments of jurisdictional waters.?

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):1?

& which are or could be used by interstate or foreign iravelers for recreational or other purposes.

83ce Footnote # 3.

® To complete the analysis refer to the key in Section [1LD.6 of the Instructicnal Guidebook.

® Prior to asserting or declining CWA. jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process deseribed in the Corps/EPA Memorandtm Regarding CWA Act Jurisdiction Following Rapanos.




| from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:

_ Other factors, Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check alt that apply):

Tributary waters: linear feet width (ft).
{| Other non-wetland waters: acres.
Identify type(s) of waters:
7] Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engincers

Wetland Delineation Manual and/or appropriate Regional Supplements.

2| Review area included isolated waters with no substantial nexus to interstate (or foreight) commerce,

{1 Prior to the Jan 2001 Supreme Coust decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

| Other: (explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgmcnt (check all that apply):

Non-wetland waters (i.e., rivers, sireams): linear feet width (fi).

Lakes/ponds: acres.

Other non-wetland waters: acres, List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do nof meet the “Significant Nexus” standard, where such
a ﬁndmg is required for ]unsdlctlon (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

[ Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
P4 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Wetland and Surface Water Assessment submitted
by Terradon Corporation on 5 November 2014, with additional information received 11 September 2015.
[X] Dala sheets prepared/submitted by or on behalf of the applicant/consultant.

Office concurs with data sheets/delineation report.

7] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:Corps' revised delineation map dated 28 December 2015,

Corps navigable waters’ study: .

| U.S. Geological Survey Hydrologic Atlas:

] USGS NHD data.

[J USGS 8 and 12 digit HUC maps.

U.8. Geological Survey map(s). Cite scale & quad name: 7.5-minute Scott Depot quad.

USDA Natural Resources Conservation Service Soil Survey. Citation:

WNational wetlands inventory map(s). Cite name: ORM database online mapping.

State/Local wetland inventory map(s):

FEMA/FIRM maps: .

100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)

Photographs: [[] Aerial (Name & Date):

or [ Other (Name & Date):

Previous determination(s). File no. and date of response letter:

Applicable/supporting case law:

Applicable/supporting scientific literature:




[ Other information (please specify): 2011 NOAA Comparative Climatic Data.

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.8. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTIONI: BACKGROUND INFORMATION % W
A. REFORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 1 lfLo } 1V

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-8§ Development, LRH-2014-738-KAN-UT
Crooked Creek-Stream3-Ephemeral

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: West Virginia County/parish/borough: Putnam City: Teays Valley
Center coordinates of site (lat/long in degree decimal format): Lat. 38.46046° N Long, 81.9219° .
Universal Transverse Mercator:
Name of nearest waterbody: Crooked Creck

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Kanawha River

Name of watershed or Hydrologic Unit Code (HUC): 05050008

X} Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request,

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...} are associated with this action and are recorded on &
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
P{  Office (Desk) Determination. Date: December 29, 2015
Field Determination. Date(s): August 4, 2015

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DEFERMINATION OF JURISDICTION.

| “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

. [Required]

Waters subject to the ¢hb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.,

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328} in the review arca. [Required]
1. Waters of the U.S.
a. Indlcate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPW's that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isotated wetlands

b. Identify (estimate) size of waters of the U.S, in the review area:
Non-wetland waters: 717 linear feet: 1 width {f) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Fic
Elevation of established OHWM (if known):

2, Non—regulatcd waters/wetlands (check if applicable):?
] Potentially jurisdictional waters andfor wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section I1f below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasorally”
{e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.




A.

SECTION Iil: CWA ANALYSIS

TNWs AND WE'TLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs, If the aquatic resource is a TNW, complete
Section IILA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections KELA.1 and 2
and Section HILD.1.; otherwise, see Section IILB below.

1. TNW
Identify TN'W:

Summarize rationale supporting defermination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (FHAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY}):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
defermine whether or not the standards for jurisdiction established under Rapanoshave been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e, tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section I1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation, Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
thoungh a significant nexus finding is not required as a matter of law.

If the waterbody? is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands, This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. I the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section I{E.B.2 for any onsite wetlands, and Section I1LB.3 for all wetlands adjacent to that tributary, both onsite
and offsife. The determination whether a significant nexus exists is determined in Section HLC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size: 940 g
Drainage arca: 11 {A¢res
Average annual rainfall: 44 inches
Average annual snowfall: 34 inches

(iiy Physical Characteristics:
{a) Relationship with TNW:
[ Tributary flows directly into TNW,
Tributary flows through ¥ tributaries before entering TNW.

Project waters are
Project waters are

river miles from TNW.

$5) river miles from RPW.,

Project waters are acrial (straight) miles from TNW.
Project waters are aerial {straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW3: UT>Crooked Creek>Poplar Fork>Hurricane Creek>Kanawha River,
Tributary stream order, if known: First.

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into fributary b, which then flows into TNW.



(b) Generatl Tributary Characteristics {check all that apply);
Tributary is: Natural
[ Artificial (man-made). Explain:
] Manipulated {man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 1 feet
Average depth: 0.2 feet
Average side slopes:

Primary tributary substrate composition {check all that apply):

B siles Sands E1 Conerete
] Cobbles [ Gravel L1 Muck
] Bedrock [J Vegetation, Type/% cover:

[7] Other. Explain;

Tributary condition/stability [e.g., highly er oding, sloughing banks]. Explain:
Presence of ran/riffle/po
Tributary geometry: B
Tributary gradient (approximate averagc slope): %

(c) Flow: )
Tributary provides for: Ep 5
Estimate average number of flow evenis in review area/year: P,

Describe flow regime:
Other information on duration and volume:

Surface flow is: . Characteristics:

Subsurface flow: ]

] wi. Explain findings:
[ Dye (or othe

est performed:

Tributary has (check afl that apply):

Bed and banks

[ ] OBWMS® (check all indicators that apply):
[l clear, natural line impressed on the bank
E] changes in the character of soil
L] shelving
[ vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
] sediment deposition
[] water staining
[] other (list):

[1 Discontinuous OHWM.? Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I o [

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

23 High Tide Line indicated by: #| Mean High Water Mark indicated by:
[] oil or scum line along shore objects ] survey to available datum;
[V fine shell or debris deposits (foreshore)  [] physical markings;
] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[] tidal gauges
1 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known;

A natural or man-made discontinuity in the OHHWM does not necessarily sever jurisdiction (e.g., where the stream (emporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime {(c.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break,

Tihid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[] Wetland fringe. Characteristics:
[] Habitat for:
1 Federally Listed species. Explain findings:
[_] Fish/spawn arcas. Explain findings:
[ 1 Other environmentally-sensitive species, Explain findings:
[ 1 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of weflands adjacent fo non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain;
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relat;onsh:g with Non-TNW:

Subsurface flow: f. Explain findings:
[] Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[ Not directly abutting
] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximit
Project wetlands are P
Project waters are
Flow is from: t
Estimate approximate location of wetland as within the

T

st river miles from TNW,
st acrial (straight) miles from TNW.

t floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water qualily; general watershed
characteristics; etc.). Explait:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[] Riparian buffer, Characteristics {type, average width): .
[J Vegetation type/percent cover. Explain:
(1 Habitat for:
[_] Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
[1 Other environmentally-sensitive species. Explain findings:
1 Aquatie/wildlife diveisity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any
All wetland(s) being considered in the cumulative analysis: P
Approximately ( ) acres in total are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N)} Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributzary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a FNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW,
Considerations when evaluating significant nexus include, baf are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
cutside of a floodplain is not solely determinative of significant nexus.

Draw contnections between the features documented and the effects on the TNW, as identified in the Rapanes Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwehs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: Stream 3 conveys
storm water and surface runoff to the tributary system. Ephemeral streams store nutrients in the form of detrital material that is
carried into the receiving tributaries during precipitation events. This detrital material is a critical resource to many macro- and
microorganisms that form the basis of the food chain in aquatic systems. Stream 3 is an indirect fributary to the Kanawha River
and provides more than a minintal or insubstantial effect on the chemical, physical and biclogical integtity of the receiving TNW,
the Kanawha River.

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 11LD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands, Check all that apply and provide size estimates in review area:
B TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres,

2. RPWs that flow directly or indirectly into TNWs,
il Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:




4 Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g,, typically three months each year) are
jurisdictional. Data supporiing this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:

Provide estimates for jurisdictional waters in the revicw area (check all that apply):
i1 Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3.  Non-RPWs? that flow directly or indirectly into TNWs.
Bl Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
X Tributary waters: 717 linear feet 1 width (ft).

Other non-wetland waters: acres.
{dentify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

1 Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section 111.D.2, above, Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the fributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IT1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

.  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,

=] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.®

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

% Demonstrate that impoundment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below),

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):!0

%] which are or could be used by interstate or foreign iravelers for recreational or other purposes.

See Footnote # 3.

# To complete the analysis refer to the key in Section I[LD.6 of the Instructional Guidebook.

1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HOQ for
review consistent with the process deseribed in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.




-| from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.

| Interstate isolated waters. Explain:

| Other factors. Explain:,

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
7| Wetlands: acres,

F. NON—JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
#4l  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
_ Wetland Delineation Manual and/or appropriate Regional Supplements,
i#] Review area included isolated waters with no substantial nexus to interstate {or foreign) commerce.
[] Priorio the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
) “Migratory Bird Rule” (MBR).
|21 Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: .
74 Other: (explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered spec1es use of water for irrigated agriculture), using best professional
Judgment (check all that apply):

Non-wetland waters (L.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for Jumsdictlon (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (1t).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
[ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Wetland and Surface Water Assessment submitted
by Terradon Corporation on 5 November 2014, with additional information received 11 September 2015.
D4 Data sheets prepared/submitted by or on behalf of the applicant/consuliant.

I Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps: Corps' revised delineation map dated 28 December 2015.

Corps navigable waters’ study:

U.S. Geological Survey Hydrologic At]as

[] USGS NHD data.

 [J USGS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: 7,5-minute Scott Depot quad .

USDA Natural Resources Conservation Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name: ORM database onlitte mapping,

State/Local wetland inventory map(s):

FEMA/FIRM maps: .

100-yeat Flocdplain Elevation is: {(National Geodectic Vertical Datuin of 1929)

Photographs: [_1 Aerial (Name & Date):

or ] Other (Name & Date):

Previous determination(s). File no. and date of response letter:

Applicable/supporting case law:

Applicable/supporting scientific literature:




Other information (please specify): 2011 NOAA Comparative Climatic Data.

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION W
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 1 j 2.0 } Lo

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Development, LRH-2014-738-KAN-UT
Crooked Creek-Stream 3B-Perennial

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: West Virginia County/parish/borough: Putnam City: Teays Valley

Center coordinates of site (lat/long in degree decimal format); Lat. 38.45974° N, Long. 81.9205° W,

Universal Transverse Mercator;

Natme of nearest waterbody: Crooked Creek

Nartme of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Kanawha River

Name of watershed or Hydrologic Unit Code (HUC): 05050008
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
#]  Check if other sites (e.g., offsite mitigation sites, disposal sifes, ete...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: December 29, 2015
X Field Determination. Date(s): August 4, 2015

SECTION JF: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There | i “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. [Required)
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

“waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.8.

4. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
24 Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 357 linear feet: 2 width (ft) and/or acres.
Wetlands: acres,

¢. Limits (boundaries) of jurisdiction based on: Pik
Elevation of established OI1WM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
%| Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shali be supported by completing the appropriate sections in Section 111 below,

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

3 Supperting documentation is presented in Section iILF,



SECTIONITI: CWA ANALYSIS

Al

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section HLA.1 and Section IILD.{. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections 1IL.A.1 and 2
and Section II1.D.1,; otherwise, see Section ITELB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2, Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and if helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section 111.D 4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will inclide in the record any available information that documents the existenrce of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not reguired as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a ID will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or ifs adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I1LB.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section I1L.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IILC below,

1. Characteristics of non-TNWs that flow directly or indirectly inte TNW

(i) General Area Conditions:
Watershed size: |
Drainage arca:
Average annual rainfall: inches
Average annual snowfall: inches

(ify Physical Characteristics:
(a) Relationship with TNW:
] Tributary flows directly into "
L] Tributary flows through B

'’NW,
st tributaries before entering TNW,

river miles from TNW,

river miles from RPW.

Project waters are aerial (straight) miles from TNW.
Project waters are PielcList acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are P

£

Project waters are P

Identify flow route to TNWS:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.




(b} General Tributary Characteristics (check all that apply}):
Tributary is: [] Natural
[ ] Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank {estimate):
Average width: feet
Average depth: feet
Average side slopes: |

Primary tributary subsirate composition (check all that apply):

[ siits [[] Sands [ Conerete
] Cobbles ] Gravel [ Muck
[} Bedrock [ Vegetation. Type/% cover:

[1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry:
Tributary gradient (approximate average shope): %

(¢) Flow:
Tributary provides for: PiclEist
Estimate average number of flow events in review areafyear; Pi
Describe flow regime:
Other information on duration and volume:

Surface flow is: it. Characteristics:

Subsurface flow: I . Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

[J Bed and banks

[ OHWM?® (check all indicators that apply):
[] clear, natural line impressed on the bank
[ changes in the character of soil
[] shelving
[] vegetation matied down, bent, or absent
O
L

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

leaf [itter disturbed or washed away
sediment deposition
[1 water staining
] other (list):
{1 Discontinuous OHWM.” Explain;

I

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction {check all that apply):

1 High Tide Line indicated by: ] Mean High Water Mark indicated by:
1 oil or scum line along shore objects ] survey to available datum;
[ fine shell or debris deposits (foreshore)  [] physical markings;
[] physical markings/characieristics [ vegetation lines/changes in vegetation types.

[] tidal ganges
1 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific polfutants, if known:

A natural or man-inade discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OITWM that is unrelated to the waterbody’s flow
regime (c.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above and below the break,

“bid.




(iv) Biological Characteristics. Channel supporis (check all that apply)

Riparian corridor, Characteristics (type, average width):

[0 Wetland fringe. Characteristics:

[Tl Habitat for:
[[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
["1 Other environmentalty-sensitive species. Explain findings:
[T Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
{a) General Wetfand Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:

Subsurface flow: P Explain findings:
[1 Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
L] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[1 Scparated by berm/barrier. Explain:

(d) Proximi
Project wetlands are
Project waters are ]
Flow is from: Pick'Lis
Estimate approximate location of wetland as within the

river miles from TNW.
ist acrial (straight) miles from TNW,

t floodplain,

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Bielogical Characteristics. Wetland supporis (check all that apply):
[0 Riparian buffer. Characteristics (type, average width): .
[[] Vegetation type/percent cover. Explain:
[0 Habitat for:
[_] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.




C

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? {Y/N} Size (in acres)

Suminarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biolegical integrity
of a TNW, For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the velume, duration, and frequency of the flow
of water in the tributary and its proximity to 2 TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
ouiside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support dewnstream foodwebs?

*  Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above st of considerations is not inclusive and other functions cbserved or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWSs, Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS, THE SUBJECT WATERS/WETLANDS ARF, (CHECK ALL
THAT APPLY): :

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
il TNWs: linear feet width (ft), Or, acres.
| Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly info TNWs,

B Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: According to the applicant's delineation report, Stream 3B was determined to be perennial. Siream 3B
has a 19-acre drainage area and 44/34 inch rainfall/snowfall averages, respectively.

# Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
& Tributary waters: 357 linear feet 2 width (ft),
%] Other non-wetland waters: acres.

Identify type(s) of waters:

3 Non-RPWss that flow directly or indirectly into TNWs.
2] Walerbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I1I.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

4, Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
% Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
%] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: .

] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section 1I1.B and rationale in Section [11.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,

%] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional, Data supporting this
conclusion is provided at Section HLC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters,”

As a general rule, the impoundment of a jurisdictional tributary remains _]u11sdlct10nal

4] Demonstrate that impoundment was created from “waters of the U.S.,”

Demonstrate that water meets the criteria for one of the categories plesentcd above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):™®

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

4 Other factors. Explain;

See Footnote # 3.

® To complete the analysis refer to the key in Section I1.D.6 of the Instructional Guidebook.

1 Prior to asserting or declining CWA. jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapatios.




Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):

2] Tributary waters: linear feet width (ft).
Other non-wetland waters: acres,
Identify type(s) of waters:
&) Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[ ] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR),

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculfure), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction {check all that apply):

Non-wetland waters (i.c., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION 1V: DATA SOURCES.

A, SUFPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
B Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Wetland and Surface Water Assessment submitted
by Terradon Corporation on 5 November 2014, with additional information received 11 September 20135,
&l Data sheets prepared/submitied by or on behalf of the applicant/consultant.
Office concurs with data sheets/delineation reporl.
[} Office does not concur with data sheets/delineation report,
%] Data sheets prepared by the Corps: Corps' revised delineation map dated 28 December 2015,
Corps navigable waters’ study: .
U.8. Geological Survey Hydrologic Atlas:
[J USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: 7.5-minute Scott Depot quad.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name: ORM database online mapping.
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
[00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
| Photographs: [_] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letier:
Applicable/supporting case law:
Applicable/supporting scientific literature: .
Other information (please specify): 2011 NOAA Comparative Climatic Data.

’v B

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION S
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): O YWV, lzo | b

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Development, LRH-2014-738-KAN-UT
Crooked Creek-Stream 4-Ephemeral

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: West Virginia County/parish/borough: Putnam City: Teays Valley
Center coordinates of site (lat/long in degree decimal format): Lat. 38.46213° N, Long. 81.9206° W,
Universal Transverse Mercaior:
Name of nearest waterbody: Crooked Creek
Name of nearest Traditional Navigable Water (TN'W) into which the agquatic resource flows: Kanawha River
Name of watershed or Hydrologic Unit Code (HUC): 05050008
B Check if map/diagram of review area andfor potential jurisdictional areas isfare available upon request.
A Check if other sites (e.g,, offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different YD form,

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: December 29, 2015
X Field Determination. Date(s): August 4, 2015

SECTION 11: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There J “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]

i Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce,

' Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There A¥@ “waters of the U.S.” within Clean Water Act {CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters? (RFWs) that flow directly or indirectly info TNWs
Non-RPWs that flow direcily or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abulting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 527 linear feet: 1 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (checlt if applicable):®
4l Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

® For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(c.g., typically 3 months).

3 Supporting documentation is presented in Seclion [{L.F.



SECTTON HI: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section I1L.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITLA.1 and 2
and Section I[TLD.1.; otherwise, see Section ITEB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable fributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3

 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
{perennial} flow, skip to Section ITL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section II1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation, Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent fributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that eombines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JI} covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section HIB.2 for any onsife wetlands, and Section IEL.B.3 for ali wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IILI.C below,

I. Characteristics of non-TNWs that flow direcily or indirectly into TNW

(i) General Area Condition
Watershed size: 940 Sgua
Drainage area: &
Average annual rainfall: 44 inches
Average annual snowfall: 34 inches

(ii) Physical Characteristics:
(2) Relationship with TNW:
L] Tributary flows directly into TNW.
B Tributary flows through 3 tributaries before entering TNW.

r miles from TNW,

Project waters are ) river miles from RPW.

Project waters are aerial (straight) miles from TNW,
Project waters are légsﬁ aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are

Identify flow route to TNW>: UT>Crooked Creek>>Poplar Fork>Hurricane Creele>Kanawha River.
Tributary stream order, if known:

# Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generafly and in the arid

West. .
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then fiows into TNW.




{b} General Tributary Characteristics (check all that aj
Tributary is: Natural
[] Artificial {man-made). Explain:
[J Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 1 feet
Average depth: 0.2 feet
Average side slope

Primary tribulary substrate composition (check alf that apply):

Silts Sands 1 Concrete
] Cobbles [ Gravel ] Muck
[ Bedrock [] Vegetation. Type/% cover:

1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes Explam

Tributary geometry: Ri aight

Tributary gradient (appmxmatc avcrage slope): %

(c) Flow:
Tributary provides for: E
Estimate average number o flow evcnts in review area/year: Pic
Describe flow regime:
Other information on duration and velume:

. Characteristics:

Surface flow is: })

Subsurface flow: | W, Explain findings:
1 Dye (or other) test performed:

Tributary has {check all that apply):

Bed and banks

[ OHWMS® (check all indicators that apply):
[] clear, natural line impressed on the bank
[] changes in the character of soil
[ shelving
] vegetation matted down, bent, or absent
7] leaflitter disturbed or washed away
7] sediment deposition
1 water staining
1 other (list):

[] Discontinuous OHWM.? Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I |

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
High Tide Line indicated by: Mean High Water Mark indicated by:

7] oil or scum line along shore objects O survey fo available datum;
[] fine shell or debris deposits (foreshore) [ ] physical markings;
1 physical markings/characieristics [ vegetation lines/changes in vegetation types.

[] tidal gauges
] other (list):

(ifi) Chemical Characteristics:
Characterize tributary {e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

$A natural or man-made discontinuily in the OHWM does not necessatily sever jurisdiclion (e.g., where the stream temporarily flows underground, or where
the OHWM has been semoved by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop ot through a culvert), the agencies will [ook for indicators of flow above and below the break.

Ibid.




(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[J Wetland fringe. Characteristics:
[l Habitat for:
{™] Federally Listed species. Explain findings:
{ ] Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
{1 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: PI f Explain:

Surface flow is: P
Characteristics:

Subsurface flow: Pick List. Explain findings:
1 Dye (or other) test performed:

{c) Wetland Adjacency Determination with Non~-TNW.

] Directly abutting

[_] Not direcily abutling
[0 Discrete wetland hydrologic connection. Explain:
] Ecological connection. Explain:
[l Separated by berm/barrier. Explain:

(d)

aerial (straight) miles from TNW.

Estimate apprékimate location of wetland as within the t floodplain.
(ii) Chemical Characteristics:
Characterize wetland sysiem (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii} Biological Charaeteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width); .

1 Vegetation type/percent cover, Explain:

[l Habitat for:
[] Federally Listed species. Explain {indings:
[] Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if aqyg__ _
All wetland(s) being considered in the cumulative analysis: Pigh:List
Approximately ( } acres in total are being considered in the cumulative analysis.




C.

For each wetland, specify the following:

Directly abuts? {(Y/N) Size (in acres) Directly abuts? (Y/N) Size (in_acres)

Summarize overall biological, chemical and physicat functions being performed:

SIGNIFFCANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the fributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and bielogical integrity :
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent '
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.

Considerations when evaluating significant nexus include, but are not limited fo the volume, duration, and frequency of the flow

of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent

wetlands. if is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a

tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or

outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the fribulary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), provide habital and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

s  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs? i

e  Does the ributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I1LD: Stream 4 conveys
storm water and surface runoff to the tributary system. Ephemeral streams store nutrients in the form of detrital material that is
carried into the receiving tributaries during precipitation events. This detrital material is a critical resource to many macro- and
microorganisms that form the basis of the food chain in aquatic systems. Stream 4 is an indirect tributary to the Kanawha River
and provides more than a minimal or insubstantial effect on the chemical, physical and biological integrity of the receiving TNW,
the Kanawha River.

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IT1LD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW., Explain findings of
presence or absence of significani nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
4] Wetlands adjacent to TNWs: acres.

2, RPWs that flow directly or indirectly into TNWs.
4| Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
{ributary is perennial: .



Tributaries of TNW where tributaries have continuous flow “seasonally” {e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
4] Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres,

Identify type(s) of waters:

3.  Non-RPWs? that flow directly or indirectly into TNWs.
Bl Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a ;
TNW is jurisdictional, Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area {check all that apply):
- Tributary waters: 527 linear feet 1 width (ft).
Ll Other non-wetland waters: acres.
Identify type(s) of waters: .

4,  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

¥ Wetlands directly abuttmg an RPW where tributaries typicatly flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 1I1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

#] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that wibutary is
seasonal in Section I11.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
4l Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similatly situated adjacent wctlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RFWs that flow directly or indirectly into TNWs,

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacenl and
with similatly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
| Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories prescated above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. JISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.

8See Footnote # 3.

? To complete the analysis refer to the key in Section I11D.6 of the Instructional Guidebook.

19 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



from which fish or shellfish are or could ke taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interslate commerce.
Interstate isolated waters. Explain:

2] Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres.
Identify type(s) of waters: .
| Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
#] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
%] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[l Prior to the Jan 2001 Supreme Coust decision in “SHWANCC,” the review area would have been regulated based solely on the
_ “Migratory Bird Rule” (MBR).
Waiers do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain: .
| Other: (explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

Judgment (chcck all that apply):

Non-wetland waters (i.e., rivers, streams): lincar feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do nof meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resoutce:
Wetlands: acres.

SECTION 1V: DATA SQURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Wetland and Surface Water Assessment submitted
by Terradon Corporation on 5 November 2014, with additional information received 11 September 2015.
P Data sheets prepared/submitted by or on behalf of the applicant/consultant.
X Office concuts with data sheets/delineation report.
[] Office does not concur with data shects/delincation report.
d Data sheets prepared by the Corps: Corps' revised delineation map dated 28 December 2015,
Corps navigable waters’ study:
U.8. Geological Survey Hydrologic Atlas:
[ 1 USGS NHD data.
] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: 7.5-minute Scott Depot quad.
7] USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name: ORM database online mapping .
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: {1 Aerial (Name & Date):
_ or [] Other (Name & Date):
| Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:




Other information (please specify): 2011 NOAA Comparaiive Climatic Data ,

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.8. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION E: BACKGROUND INFORMATION S
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): { / 7.0 f It

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Development, LRH-2014-738-KAN-UT
Crooked Creek-Stream S-Ephemeral

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State; West Virginia County/parish/borough: Putnam City: Teays Valley -
Center coordinates of site {lat/long in degree decimal format): Lat, 38.46329° N, Long, 81.92015° W,
Universal Transverse Mercator:
Name of nearest watertbody: Crooked Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Kanawha River
Name of watershed or Hydrologic Unit Code (HUC): 05050008
Check if map/diagram of review area and/or potential jurisdictional areas isfare available upon request.
48 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Bl Office (Desk) Determination. Date: December 29, 2015
P4l Field Determination. Date(s): August 4, 2015

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 PETERMINATION OF JURESDICTION.

} “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]

Waters subject fo the ebb and flow of the tide.

Waters are presently used, or have been used in the pasi, or may be susceptible for use to transport interstate or foreign commerce,

4 Explain;

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check ali that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TN'Ws
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstaie or inirastate) waters, including isolated wetlands

b. Kdentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 361 linear feet: 1 width (1) and/or acres.
Wetlands: acres.

¢. Limits (houndaries) of jurisdiction based on: )
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):?
7 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section I11 below.
* For purposes of this form, an RPW is defined as a tributary that is not a TN'W and that typically flows year-round or has continuous flow at least “seasonally”
(e.2., typically 3 monthsg),

3 Supporling documentation is presented in Section IILE.




SECTION HI: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aguatic resource is a TNW, complete
Section HLA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections I1L.A.1 and 2
and Section III.D.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale suppoiting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IILD.4,

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation, Corps districis and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent weflands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its.adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JI covers a tributary with adjacent wetlands, complete Section I11.B.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Sectien IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section JILC below.

I, Characteristics of non-TNWs that flow direcily or indirectly into TNW

(i) General Area Conditi
Watershed size: 940
Drainage area: 4 $
Average annual rainfall: 44 inches
Average annual snowfall: 34 inches

(ii) Physical Characteristics:
(2) Relationship with TNW:
[ Tributary flows directly into TNW.
B4 Tributary flows through a tributaries before entering TNW.

Project waters are 1
Project waters are 1
Project waters are 2

5 )grivel' miles from RPW.

2 ial (straight) miles from TNW.
Project waters are 1 ) aerial (s(raight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?: UT>Crooked Creek>Poplar Fork>Hurricane Creek>-Kanawha River.
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, diiches, washes, and erosional features generally and in the arid

West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.




(b} General Tributary Characteristics (check all that apply):
Tributary is: Natural
[] Artificial (inan-made). Explain:
[] Manipulated (man-altered). Explain;

Tributary properties with respect to top of bank (estimate):
Average width: 1 feet
Average depth: 0.2 feet
Average side slopes: ;

Primary tributaty substrate composition (check all that apply):

Silts X Sands [ Concrete
] Cobbles [ Gravel [ Muck
"] Bedrock [] Vegetation. Type/% cover:

1 Other. Explain:

Tributary condition/stability [eg., highly eroding, stoughing banks]. Explain:
Presence of run/riffl | I Explain:

Tributary geometry: R
Tributary gradient {(approximate average stope): Yo

(c) Flow:
Tributary provides for: p
Estimate average number of flow cvcnts in review arca/year: Pj
Describe flow regime:
Other information on duration and volume:

Surface flow is: I . Characteristics:

Subsurface flow: Uilkiown. Fxplain findings:
1 Dye (or other) test performed:

Tributary has (check all that apply):

Bed and banks

] OHWMS® (check all indicators that apply):
[J clear, natural line impressed on the bank
[ ehanges in the character of soil
1 shelving
] vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
] sediment deposition
1 water staining
L1 other (list):

[] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I I

If factors other than the CHWM were used to determine lateral extent of CWA jurisdiction {check all that apply):
%] High Tide Line indicated by: % Mean High Water Mark indicated by:

" [ oil or scum line along shore objects [[] survey to available datum;
[ fine shell or debris deposits (foreshore) ] physical markings;
{71 physical markings/characteristics {1 vegetation lines/changes in vegetation types.

{1 tidal gauges
[] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

A natural or man-made discontinaity in the OFTWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outerop or tlirough a culvert), the agencies will look for indicators of flow above and below the break,

Ibid.




(iv) Biological Characteristics. Channel supperts (check all that apply)

Riparian corridor. Chatacleristics (type, average width):

[] Wetland fringe. Characteristics:

] Habitat for:
[[1 Federally Listed species. Explain findings:
L] Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(iy Physical Characteristics:
(a) General Wetland Characteristics:
Propetties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaties, Explain;

{b) General Flow Relationship with Non-TNW:

Surface flow is: |
Characteristics:

15

Subsurface flow: P st. Fxplain findings:
7l Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[_1 Not directly abutting
[1 Discrete wetland hydrologic connection, Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are | river miles from TNW,
Project waters ar it acrial (straight) miles from TNW.
Flow is from: B
Estimate approximate locatmn of wetland as within the P

st floodplain.

(ify Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oi] film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[0 vegetation typefpercent cover, Explain:

[l Habitat for:
[ Federally Listed species. Explain findings:
[] Fish/spawn arcas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
L) Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: |
Approximately { } acres in total are being considered in the cumulative analysis.




For each wetland, specify the following;

Directly abuts? (Y/N) Size (in acres) Directly abuts? {Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a specnlative or insubstantial effect on the chemical, physical and/or biclogical integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance {(e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Stmilarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to fransfer nutrients and organic carbon that
support downstream foodwebs?

s Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to eccur should be documented
below:

1, Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWSs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: Stream 5 conveys
storm water and surface runoff to the tributary system. Ephemeral streams store nuirients in the form of detrital material that is
carried into the receiving tributaries during precipitation events. This detrital material is a critical resource to many macro- and
microorganisms that form the basis of the food chain in aquatic systems. Stream 5 is an indirect tributary to the Kanawha River
and provides more than a minimal or insubstantial effect on the chemical, physical and biological integrity of the receiving TNW,
the Kanawha River.

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of ifs adjacent wetlands, then go to
Section IILD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands, Check all that apply and provide size estimates in review area:
2] TNWs: linear feet width (ft), Or, acres.
&l Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
il Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:




# Tributaries of TNW where tributaries have continuous flow “scasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section ITLB. Provide rationale indicating that tributary flows
seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: lincar feet width (ft).

Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs? that flow directly or indireetly into TNWs,
& Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section HIL.C.

Provide estimates for jurisdictional waters within the review area (check all ihat apply):
Tributary waters: 361 Hnear feet 1 width (ft).
2| Other non-wetland waters: acres.

Identify type(s) of waters:

4,  ‘Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
7 Wetlands divectly abut RPW and thus are jurisdictional as adjacent wetlands,
] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

7] Wetlands directly abuiting an RPW where tributaries typically flow “seasonally.” Provide data indicating that fributary is
seagonal in Section IIL.B and rationale in Section ITLD.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres,

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

%] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section 1ILC.

Provide acreage estimates for jurisdictional wetlands in the review area; acres.

6. Wetlands adjacent to non-RP'Ws that flow directly or indirectly into TNWs,

i Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section 111.C.

Provide estimates for jurisdictional wetlands in the review area; acres.

7. Impoundments of jurisdictional waters.®

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.

¥See Fooinote # 3.

? To complete the analysis refer to the key in Section I11.1.6 of the Instructional Guidebook.

19 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Bistricts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by indusiries in interstate cominerce,

14 Interstate isolated waters. Explain:

] Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters: .
%] Wetlands: acres.

F. NON—J URISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)

If potential wetlands were assessed within the review area, these arcas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[ ] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review arca would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: .

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.c., rivers, streams}): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCILS,

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Wetland and Surface Water Assessment submitted
by Terradon Corporation on 5 November 2014, with additional information received 11 September 2015,
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
Office concurs with data sheets/delineation repost.
] Office does not concur with data sheets/delineation report.
X] Data sheets prepared by the Corps: Corps' revised delineation map dated 28 December 2015.
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: 7.5-minute Scott Depot quad.
1 USDA Natural Resources Conservation Service Soil Survey. Citation:
I National wetlands inventory map(s). Cite name: ORM database online mapping.
4 State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [1 Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no, and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:




B Other information (please specify); 2011 NOAA Comparative Climatic Data.

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
.S, Army Corps of Engincers

This form should be completed by following the instructions provided in Section TV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION %\Y\\D
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): \ ]’ZC’ ] ne

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Development, LRH-2014-738-KAN-UT
Crooked Creek-Stream 6-Ephemeral

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: West Virginia County/parish/borough: Putnam City: Teays Valley -
Center coordinates of site (lat/long in degree decimal format): Lat. 38.46396° N, Long, 81.91955° W,
Universal Transverse Mercator:
Name of nearest waterbody: Crooked Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Kanawha River

Name of watershed or Hydrologie Unit Code (HUC): 05050008

DX]  Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

il Check if other sites (c.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: December 29, 2015
(8] Field Determination. Date(s): August 4, 2015

SECTION JI: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There 0 “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329} in the
review area. [Required}

%]  Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign cominerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION,

There A¥e “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. {Required]
1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutiing RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 308 linear feet: 1 width {ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Bich
Elevation of established OHWM (if known):

2. Non—regu lated waters/wetlands (check if applicable):®
] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional,
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(.., typically 3 months).

* Supporting documentation is presented in Section IILF.




SECTION I1I; CWA ANAYYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section 1FLA.1 and Section ITLD.L. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2
and Section IILD.I.; otherwise, see Section TTLB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland s “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapairos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWSs), i.e. tributaries that fypically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that dirvectly abuts an RPW is also furisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section I11.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section 1IL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation, Corps districts and
EFPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent fributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
theugh a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RFW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tribuiary and all of ifs adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section IT1.B.2 for any onsite wetlands, and Section II1.B.3 for all wetlands adjacent to that fributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section ITL.C below,

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 940
Drainage area; 2.7 es
Average annual rainfall: 44 inches
Average annual snowfall: 34 inches

(ii} Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TN'W.
B Tributary flows through 2 tributaries before entering TNW.

3 river miles from TNW.

[6ss) river miles from RPW.

Project waters are ial (straight) miles from TNW.
Project waters are $4) aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are

i

b

Identify flow route to TNW?: UT>Poplar Fork>Huiricane Creek>Kanawha River.
Tributary stream order, if known: First,

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.




(b} General Tributary Characteristics (check all that apply):

Tributary is: B4 Natural
[ ] Artificial (man-made). Explain:
[[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 1 feet
Average depth: 0.2 feet
Average side slopes: 31

Primary tributary substrate composition (check all that apply):

I silts Sands ] Conerete
[1 Cobbles 1 Gravel 1 Muck
[1 Bedrock [] Vegetation. Type/% cover:

[[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:
Tributary geometry: i

Tributary gradient (approximate averagé slope): %

(¢) Flow:
Tributary provides for: hemeral floy
Estimate average number of flow events in review area/year: B
Describe flow regime: .
Other information on duration and volume:

Surface flow is . Characteristics:

Subsurface flow: . Explain findings:
1 Dye (or other) test performed:

Tributary has (check all that apply):

K Bed and banks

L1 OHWMS (check all indicators that apply):
[ clear, natural line impressed on the bank
[] changes in the character of soil
1 shelving
L1 vegetation matted down, bent, or absent
[0} leaf litter disturbed or washed away
[1 sediment deposition
L1 water staining
[] other (list):

[] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I 3L o o [

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction {check all that apply):
21 High Tide Line indicated by: 3] Mean High Water Mark indicated by:

] cil or scum line along shore objects ' {1 survey to available datum;
[ fine shell or debris deposits (foreshore)} [} physical markings;
] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[] tidal gauges
L] other (list):

(iii) Chemical Characteristics:
Characterize tributary (¢.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific poliutants, if known:

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above and below the break.

"bid.




(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor, Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[ Federally Listed species. Explain findings:
OF ish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2, Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
{a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b} General Flow Relationship with Non-TNW:
Flow is: |

Characteristics:

Subsurface flow: Pick f Explain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
] Directly abutting
{1 Not directly abutting
E1 Discrete wetland hydrologic connection. Explain:
L1 Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

o TNW
river miles from TN'W.
aerial (straight) miles from TNW,

{d) Proximity (Relationshi
Project wetlands are
Project waters arc )
Flow is from: P .
Estimate approximate location of wetland as within the B

A5t floodplain.

(if) Chemical Characteristics:
Characterize wetland system (e.g., waler color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[l Vegetation type/percent cover. Explain:

3 Habitat for:
[1 Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: }
Approximately ( } acres in total are being considered in the cumulative analysis.




For each wetland, specify the foliowing:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size {in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the funetions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance {e.g. between 2
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pellutants or flood waters reaching a TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

«  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RP'W that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D: Stream 6 conveys
storm water and surface ranoff to the tributary system. Ephemeral streams store nutrients in the form of detrital material that is
carried into the receiving tributaries during precipitation events, This detrital material is a critical resource to many macro- and
microorganisms that form the basis of the food chain in aquatic systems. Stream 6 is an indirect tributary to the Kanawha River
and provides more than a minimal or insubstantial effect on the chemical, physical and biological integrity of the receiving TNW,
the Kanawha River.

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWSs, Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go fo Section ITLD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence ot absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 1ILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feel width (ft), Or, acres.
-] Wetlands adjacent to TNWs: acres,

2. RPWs that flow directly or indirectly into TNWs,
#| Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:



2] Tributaries of TNW where tributarics have continuous flow “seasonally” {e.z., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that iributary flows
seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
2] Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs? that flow directly or indirectly into TNWs.
Xl Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and il has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check ali that apply):
X} Tributary waters: 308 Hnear feet 1 width (ft).
Other non-wetland waters: acres,

Identify type(s) of waters: .

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWSs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Z] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that weiland is
directly abutting an RPW:

7l Wetlands directly abutting an RPW where tributarics typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IIL.I3 and rationale in Section TI1.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,

% Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similerty situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section [I1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

21 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section HI.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.®

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.8.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus fo commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):!?
#| which are or could be used by interstate or foreign travelers for recreational or other putposes.

8See Footnote # 3.

? To complete the analysis refer to the key in Section IILD.6 of the Instructional Goidebook.

10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process deseribed in the Corps/EPA Memerandum Regarding CWA At Jurisdiction Following Rapanos.




4| from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:

[Z] Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres,

Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT AFPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements,

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[] Prior to the Jan 2001 Supreme Court decision in “SHWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for itrigated agricufture), vsing best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet = width (ft).
Lakes/ponds: acres,

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres,

[T Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTIONTV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
B Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Wetland and Surface Water Asscssment submiited
by Terradon Corporation on 5 November 2014, with additional information received 11 September 2015.
[X] Data sheets prepared/submitted by or on behalf of the applicant/consultant.
X Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
€] Data sheets prepared by the Corps: Corps' revised delineation map dated 28 December 2015.
Carps navigable waters’ study:
U.8. Geological Survey Hydrologic Atlas
] USGS NHD data.
- [ USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: 7.5-minute Scott Depot quad.
USDA Naiural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name: ORM database online mapping,
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case faw: .
| Applicable/supporting scientific literature:




Other information (please specify): 2011 NOAA Comparative Climatic Data,

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISTHCTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section 1V of the I Form Instructional Guidebook,

SECTION : BACKGROUND INFORMATION S
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 1] 22/ ty

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Development, LRH-2014-738-KAN-UT
Crooked Creek-Stream 7-Ephemeral

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: West Virginia County/parish/borough: Putnam City: Teays Valley _
Center coordinates of site (lat/long in degree decimal format): Lat. 38.46385° N, Long. 81.91913° W,
Universal Transverse Mercator:
Name of nearest waterbody:
Name of nearest Traditional Navigable Water (TN'W) Into which the aquatic resource flows: Kanawha River
Name of watershed or Hydrologic Unit Code (HUC): 05050008
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites {e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a

different JD form,

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: December 29, 2015
Field Determination. Date(s): August 4, 2015

SECTION 11: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There o “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329} in the
review area. [Required]

Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce,

© Explain:

B. CWA SECTION 404 DPETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review arca. [Required)
1. Waters of the U.S.
a. Indicate presence of waters of ULS. in review area (check all that apply): ?
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RP'Ws that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Tdentify (estimate)} size of waters of the U.S. in the review area:
Non-wetland waters: 170 linear feet: I width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):?
il Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 1T below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.p., typically 3 months).

* Supporting documentation is presented in Section TILF.




SECTION JII: CWA ANALYSIS

A, TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section INLD.1.; otherwise, see Section HILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWSs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that divectly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section ITLD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation, Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a teaditional navigable water, even
though a significant nexus finding is not required as a matter of Iaw.

If the waterbody is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the {ributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section ITLB.3 for all wetlands adjacent to that tributary, both ounsite
and offsite. The determination whether a significant nexus exists is determined in Section 1ILC below,

1. Characteristies of non-TNWSs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 940
Drainage area: 3 [agres
Average annual rainfatl: 44 inches
Average annual snowfall: 34 inches

(ii) Physical Characteristics:
{a) Relationship with TNW:
[] Tributary flows directly into TNW.
Tributary flows through 2 tributaries before entering TNW,

§ river miles from TNW.

) river miles from RPW.

Project waters are {straight) miles from TNW.
Project waters are 1 ) aerial (straight) mites from RPW,
Project waters cross or serve as state boundaries. Explain:

Project waters are |
Project waters are

Identify flow route to TNW®: UT>Poplar Fork>Hurricane Creek>Kanawha River.
Tributary stream order, if ktiown:

4 Note that the Instructional Guidebook contains additional inforination regarding swales, ditches, washes, and erosional feateres generally and in the arid

West.
3 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b} General Tributary Characteristics (check all that apply):
Tributary is: Natural
[ Artificial (man-made). Expjain:
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 1 feet
Average depth: 0.2 feet
Average side slopes:

Primary tributary subsirate composition {check all that apply):

B silts Sands 1 Concrete
[ Cobbles [1 Gravel 1 Muck
[] Bedrock [] Vegetation. Type/% cover:

[ ] Other, Explain:

Tributary condition/stability [e.g., bighly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool I Explain;

Tributary geometry: K sht

Tributary gradient (approximate average slope): %
(¢} Flow;

Tributary provides for: #

Estimate average number of flow events in review arealyear: P
Describe flow regime:
Other information on duration and volume:

Surface flow is: . Characteristics:

Subsurface flow: {1 i, Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

Bed and banks

[1 OHWMSE (check all indicators that apply):
[ clear, natural line impressed on the bank
[ changes in the character of soil
[7] shelving
[] vegetation matted down, bent, or absent
[] leaf litter disturbed or washed away
[0 sediment deposition
[ water staining
[ other (list):

[ Discontinuous OHWM.? Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scout

multiple observed or predicted flow events
abrupt change in plant community

I

If factors other than the OHWM were used to dctermmc lateral extent of CWA jurisdiction (check all that apply):
&4 High Tide Line indicated by: #] Mean High Water Mark indicated by:

" [ oil or scum line along shore objects [ survey io available datum;
[] fine shell or debris deposits (foreshore) [] physical markings;
[ physical markings/characteristics [_] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, eftc.).
Explain: .
Tdentify specific pollutants, if known:

A natural or man-made discontinuity in the OI'WM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows underground, or where
the OI{WM has been removed by development or agricultural practices). Where ihere is a break in the OHWM that is unrelated to the waterhody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

hid.




(iv) Biological Characteristics. Channel supports (check all that appiy)

Riparian corridot. Characteristics {type, average width):

[0 Wetland fringe. Characteristics:

[l Habitat for:
] Federally Listed species. Explain findings:
[_1 Fishfspawn areas. Explain findings:
1 Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
{a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

{(b) General Flow Relatjonship with Non-TNW:
Flow is: . Explain:

Surface flow is:
Characteristics

Subsurface flow: P st. Fxplain findings:
L1 Dye (or other) test performed:

{c) Wetland Adjacency Determination with Non-TNW;
[ Direcily abutting

[ Not directly abutting
[} Discrete wetland hydrologic connection. Explain:
] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d)

(ii) Chemical Characteristics:
Characterize wetland system (c.g,, water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[} Vegetation type/percent cover. Explain:

[1 Habitat for:
] Federally Listed species. Explain findings:
L] Fish/spawn areas. Explain findings:
[1 Other envitonmentally-sensitive species. Explain findings:
[ AquaticAwildiife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately ( Y actes in total are being considered in the cumulative analysis.




C.

For each wetland, specify the following:

Directly abuts? (Y/N} Size {in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of ifs adjacent
wetlands, has more than a speculative or insubstantial effeet on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. Tt is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW), Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is net selely determinative of significant nexus.

Draw connections between the features docamented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook, Factors to consider include, for example:

*  Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

+  Does the tributaty, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TN'W?

¢ Daes the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nuirients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships 1o the physical, chemical, or
biological integrity of the TNW?

Naote: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs, Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D: Stream 7 conveys
storm water and surface runoff to the tributary system. Ephemeral streams store nutrients in the form of detrital material that is
carried into the receiving tributaries during precipitation events. This detrital material is a critical resource to many macro- and
microorganisms that form the basis of the food chain in aquatic systems. Stream 7 is an indirect tributary to the Kanawha River
and provides more than a minimal or insubstantial effect on the chemical, physical and biological integrity of the receiving TNW,
the Kanawha River.

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs, Explain findings of presence or absence of significant nexus below, based on the tributary in ¢ombination with all of its
adjacent wetlands, then go to Section HLD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW, Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section I11.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1, TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
el Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:



1] Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
“1 Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Tdentify type(s) of waters:

3.  Non-RPWs? that flow directly or indirectly into TNWs.
@ Waterbody that is not a TNW or an RPW, bul flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conciusion is provided at Section I1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
PX] Tributary waters: E70 linear feet 1 width (1),
] Other non-wetland waters: acres.

1dentify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
Wettands directly abut RPW and thus are jurisdictional as adjacent wetlands.
4 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section HI.D,2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

7 Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section I1L.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Woetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

]  Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional. Data supporting this
conclusion is provided at Section ITLC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

0. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,

#]  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review atea: acres.

7. Impoundments of jurisdictional waters.®

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.)” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRAPATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):!

4] which are or could be used by interstate or foreign travelers for recreational or other purposes.

¥See Footnote # 3.

? To complete the analysis refer to the key in Section I11.D.6 of the Instructional Guidebook.

10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



from which fish or shellfish are or could be taken and sold in interstate or foreign commerce,
which are or could be used for industrial purposes by industries in interstate commerce,
Interstate isolated waters. Explain:
Oiber factors, Explain:

Identify water body and summarize rationale supporting defermination:

Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear fect width (ft).
| Other non-wetland waters: acres.
Identify type(s) of waters: .
4] Wetlands: acres.

F. N ON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Enginecrs

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to intevstate (or foreign) commerce.

[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
Tactors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
Jlldgment {check all that apply):

1] Non-wetland waters (i.e., rivers, sireams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres,

Other non-wetland waters: acres. List type of aguatic resource:

Wetlands: acres.

SECTIONTIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Wetland and Surface Water Assessment submitted
by Terradon Corporation on 5 November 2014, with additional information received 11 September 2015.
E Data sheets prepared/submitted by or on behalf of the applicant/consultant.

(< Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation repott,

Data sheets prepared by the Corps: Corps' revised delineation map dated 28 December 2015.

Corps navigable waters’ study:

U.S. Geological Survey Hydrologic Atias

[] USGS NHD data.

[J USGS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name:7.5-minute Scott Depot guad.

USDA Natural Resources Conservation Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name: ORM database online mapping.

State/Local wetland inventory map(s):

FEMA/FIRM maps: .

100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: [ ] Aetial (Name & Date):

or [] Other (Name & Date):

Previous determination(s). File no. and date of response letter:

Applicable/supporting case faw:

Applicable/supporting scientific literature:




B4 Other information (please specify): 2011 NOAA Comparative Climatic Data.

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION ?}’Y\LO
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): \ [ 265 , ‘LP

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Development, ERH-2014-738-KAN-UT
Crooked Creek-Stream 8-Ephemeral

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: West Virginia County/parish/borough: Putnam City: Teays Valley
Center coordinates of site (lat/long in degree decimal format): Lat. 38.46315° N, Long. 81.91904° W,
Universal Transverse Mercator:

Name of nearest waterbody:

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows; Kanawha River

Name of watershed or Hydrologic Unit Code (HUC): 05050008

Pd Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

gl Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
Field Determination. Date(s): August 4, 2015

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There 0 “navigable waters of the U.8.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. EReqmred]
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce,

Explain:

B. CWA SECTION 404 DPETERMINATION OF JURISDICTION.

There ‘A¥e “waters of the [.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review atea. [Reguired)

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply): !
= TNWs, inciuding territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Tdentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters; 793 linear feet: 1 width (ft) and/or acres,
Wetlands: ACIes.

c. Limits (boundaries) of jurisdiction based on: B
Elevation of established OH'WM (if known):

2. Non regulated waters/wetlands (check if applicable):?
%] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional,

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section I below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonalky”
(e.g., typically 3 months).

* Supporting documentation is presented in Section ILF.




SECTION IIE: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWSs, If the aguatic resource is a TNW, complete
Section IILA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, completfe Sections IIL.A.1 and 2
and Section TIL.D.1.; otherwise, see Section IIE.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetiand adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™;

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW)} AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
maonths). A wetland that divectly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
{perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section INLD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation, Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both, If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section HLB.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indireefly into TNW

(i) General Area Conditions:
Watershed size: 940 §
Drainage area: 13
Average annual rainfall: 44 inches
Average annual snowfall: 34 inches

(ii) Physical Characteristics:

{a) Relationship with TNW:
L] Tributary flows directly into TNW.
Tributary flows through 3 tributaries before entering TNW.

PRt ]

river miles from TNW.

) river miles from RPW.,

(straight) miles from TNW.,

} acrial (straight) miles from RPW.
as state boundaries. Explain:

Project waters are
Project waters are
Project waters are
Project waters are
Project waters cross

1dentify flow route to TNW?; UT>Crooked Creck>Poplar Forle-Hurricane Creek>Kanawha River,
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and crosional features generally and in the arid

West.
3 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TN'W.



(b) General Tributary Characteristics {check all that apply):
Tributary is: <] Natural
[[] Artificial {man-made). Explain:
[] Manipulated {man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: I feet
Average depth: 0.2 feet
Average side slopes: ;

Primary tributary substrate composition {check all that apply):

X silts Sands 1 Concrete
(] Cobbles ] Gravel 1 Muck
I Bedrock [} Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool I _Explain:

Tributary geometry: :R alﬁhf
Tributary gradient (approximate average slope): %
(c) Flcw

Descr;be flow regime:
Other information on duration and volume:

Surface flow is: B ., Characteristics:

Subsurface flow: § . Explain findings:
L] Dye (or other) test performed:

Tributary has (check all that apply):

Bed and banks

[} OHWMS (check all indicators that apply):
[] clear, natural line impressed on the bank
[C] chan ges in the character of soil
[] shelving
[] vegetation matted down, bent, or absent
Ll
O

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

leaf litter disturbed or washed away
sediment deposition
[ water staining
L] other (list):
(] Discontinuous OHWM.” Explain:

OOCrme

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
High Tide Line indicated by: 2] Mean High Water Mark indicated by:

[} oil or scum line along shore objects [ survey to available datum;
L1 fine shell or debris deposits (foreshore)  [] physical markings;
(1 physical markings/characteristics I_] vegetation lines/changes in vegetaiion types,

[ tidal gauges
L] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

A natural or man-made discontinuity in the OHWM docs not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OITWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above and below the break.

Ebid.




(iv) Biological Characteristics. Channel supports (check all that apply)

Riparian corsidor. Characteristics (type, average width):

] Wetland fringe. Characteristics:

[J Habitat for:
] Federally Listed species. Explain findings:
['] Fish/spawn areas, Explain findings; .
[1 Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity, Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristies:
(2) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Expiain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b} Gener: aE Flow Relat;onshm with Non-TNW:

Subsurface flow: t. Explain findings:
1 Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[L] Directly abutting
] Not directly abutting

] Discrete wetland hydrologic connection. Explain:
[T Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d)

Estimate apprd';(ilnéfé location of wefland as within the t fioodplain.
(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[_] Riparian buffer. Characteristics (type, average width): .
[l Vegetation typefpercent cover. Explain:
[[] Habitat for:
{71 Federally Listed species. Explain findings:
[_] Fish/spawn areas. Explain findings:
L] Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

3, Charaeteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: P
Approximately ( ) acres in total are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biolegical integrity
of a TNW. For each of the following sitfuations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapasnes Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood watets to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
ather species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to fransfer nutrients and organic carbon that
support downstream foodwebs?

+  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biclogical integrity of the TNW?

Note: the above list of considerations is net inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D: Stream 8 conveys
storm water and surface runoff to the tributary system. Ephemeral streams store nutrients in the form of detrital material that is
carried into the receiving tributaries during precipitation events. This detrital material is a critical resource to many macro- and
microorganisms that form the basis of the food chain in aquatic systems. Stream 8 is an indirect fributary to the Kanawha River
and provides more than a minimal or insubstantial effect on the chemical, physical and biological integrity of the receiving TNW,
the Kanawha River.

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of'its
adjacent wetlands, then go to Section HI.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IILD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1.  TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWSs: linear feet width (ft}, Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
4 Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

{ributary is perennial:




Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
& Tributary waters: linear feet width (ft).
i Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs? that flow directly or indirectly into TNWs.
K] waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporling this conclusion is provided at Section II.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
E Tributary waters: 793 linear feet 1 width (t).
[f] Other non-wetland waters: acres.
Identify type(s} of waters:

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

i Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Scction I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: .

7] Wetlands directly abutting an RPW where tributaries typically flow “seasonally,” Provide data indicating that tributary is
seasonal in Section II1.B and rationale in Section IIL.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

S, Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,

%] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IILC,

Provide acreage estimates for jurisdictional wetlands in the review arca: acres.

6. Wetlands adjacent to non-RPW5s that flow directly or indirectly into TNWs.

5] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section TILC.

Provide estimaies for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a genetal rule, the impoundment of a jurisdictional tributary remains Jurlsdactlonal
Demonstrate that impoundment was created from “waters of the U.S.,”
Demonstrate that water meets the criteria for one of the categories prcsentcd above (1-6), or
. Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE| WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY): 10

] which are or could be used by interstate or foreign travelers for recreational or other purposes.

*See Footnote # 3.

® To complete the analysis refer lo the key in Section 111.D.6 of the Instructional Guidebook.

10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memtorandum Regarding CWA Act Jurisdiction Following Rapanos.




¥ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstale commerce.
Interstate isolated waters. Explain:
:Z Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
] Tributary waters: linear feet width (ft).
Other non-wetland waters: acres,
Identify type(s) of walers:
#] Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
&} If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
) “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-furisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment {check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width {ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

| Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

1 Non-wetland waters (i.¢., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JP {check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant; Wetland and Surface Water Assessment submitted
by Terradon Corporation on 5 November 2014, with additional information received 11 September 2015.
Data sheets prepared/submitted by or on behalf of the applicant/consultant.

X Office concurs with data sheets/delineation report.

[ Office does not concur with data sheets/delineation report,

Data sheets prepared by the Corps: Corps' revised delineation map dated 28 December 2015,

Corps navigable waters” study:

U.S. Geological Survey Hydrologic Atlas

] USGS NHD data.

[J USGS 8 and 12 digit MUC maps.

U.5. Geological Survey map(s). Cife scale & quad name: 7.5-minute Scott Depot quad.

USDA Natural Resources Conservation Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name: ORM database online mapping.

State/Local wetland inventory map(s):

FEMA/FIRM maps: .

100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: [_] Aerial (Name & Date):

or L] Other (Name & Date):

Previous determination(s). File no. and date of response letter:

1 Applicablefsupporiing case law:

i1 Applicable/supporting scientific literature:




B Other information (please specify): 2011 NOAA Comparative Climatic Data.

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engincers

This form should be completed by following the instructions provided in Section IV of the J& Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION 4@ A
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): \ I 2.0 ‘ Y]

B, DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Development, LRH-2014-738-KAN-UT
Crooked Creek-Stream 8B-Perennial

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: West Virginia County/parish/borough: Putnam City: Teays Valley
Center coordinates of site (lat/long in degree decimal format); Lat. 38.46128° N, Long. 81.91964° W.
Universal Transverse Mercator:
Name of nearest waterbody: Creoked Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Kanawha River
Name of watershed or Hydrologic Unit Code (HUC): 05050008
P4l Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
&l Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: December 29, 2015
¢ Field Determination. Date(s): August 4, 2015

SECTION IT: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

A “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]

2] Waters subject to the cbb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION,
There 3_” “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review arca. [Reguired]

1. Waters of the U.S,

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
B4 Relatively permanent waters® (RPWs) that flow directly or indirectly into TN'Ws
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abuiting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWSs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
[#]  Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 856 linear feet: 2 width (ft) and/or ACIES.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Noa-regulated watersfwetlands (check if applicable):?
4] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined fo be not jurisdictional,

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 1T below,

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

* Supporting documentation is presented in Section LULF.




SECTION III: CWA ANALYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs, If the aguatic resource is a TNW, complete
Section ITLA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections HT.A.1 and 2
and Section ITLD.1.; otherwise, see Section HLB below.

1. TNW
Tdentify TNW:

Summarize rattonale supporting delermination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion thai wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met,

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the fributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have contingous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aguatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section ITLD.4.

A wetland that is adjacent to but that does not direetly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the exisicnce of a significant nexus beiween a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matier of law.

If the waterboedy* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both, If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section HL.B.2 for any onsite wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite, The determination whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: I
Drainage area: )
Average annual rainfall:
Average annual snowfall:

(ii) Physical Characteristics:
(a) Relationship with TNW:
[} Tributary flows directly into TNW.
[1 Tributary flows through B tributaries before entering TNW.

river miles from TNW.

river miles from RPW,

Project waters are aerial (straight) miles from TNW.
Project waters are B iéfibig aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are P
Project waters are

Identify flow route to TNW?3;
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features gencfaliy and in the arid

West.

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.




{b) General Tributary Characteristics (check all that apply):
Tributary is: ] Naturat
[ Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth; Teet
Average side slopes:

Prirmary tributary substrate composition (check all that apply):

L] siles ] Sands [] Conerete
[ 1 Cobbles 1 Gravel ] Muck
7] Bedrock [ Vepetation. Type/% cover:

] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: ik List

Tributary gradient (approximate average slope): %
(¢) Flow: } »

Tributary provides for: st

Estimate average number of flow events in review area/year:
Describe flow regime:
Other information on duration and volume:

Characteristics:

Surface flow is:

Subsurface flow: Bigk Ligt. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

[ Bed and hanks

(] OHWMS (check all indicators that apply):
L] clear, natural fine impressed on the bank
L] changes in the character of soil
[ shelving
M vegetation matted down, bent, or absent
[ teaf litter disturbed or washed away
[] sediment deposition
[] water staining
(] other (list):

] Discontinuous OHWM.” Explain:

the presence of liiter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow cvents
abrupt change in plant community

0 0 o o o

if factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
21} High Tide Line indicated by: #] Mean High Water Mark indicated by:

] oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore) [ ] physical markings;
[] physical markings/characteristics [1 vegetation lines/changes in vegetation types.

[] tidal gauges
1 other (list):

(i) Chemical Characteristics:

Characterize tributary {e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:

Identify specific pollutants, if known:

SA natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where

the OHWM has been removed by development or agricultural practices), Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (c.g., flow over a rock ontcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
Tbid.
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(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[J Wetland fringe. Characteristics:
(1 Habitat for:
[] Federally Listed species. Explain findings:
["] Fish/spawn aress, Explain findings:
[1 Other environmentally-sensitive species, Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly inte TNW

() Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

{b) General Flow Relationship with Non-TNW:
Flow is: f. Explain:

Surface flow is: Bj
Characteristics:

Subsurface flow: Piek List. Explain findings:
I Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting

[T Not directly abutting
[] Discrete wetland hydrologic connection. Explain;
[] Ecological connection. Explain:
[ ] Separated by berm/barrier. Explain:

(@

river miles from TNW,
aerfal (straight) miles from TNW.

Project wetlands are
Project waters are
Flow is from: B .
Estimate approximate location of wetland as within the Pj

f floodplazin.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
1dentify specific pollutants, if known:

(iti) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[} Vegetation type/percent cover. Fxplain:

[C] Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[1 Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative analysis it
Approximately { ) acres in total are being considered in the cumulative analysis,




C.

For each wetland, specify the following:

Directly abuts? (Y/N} Size (in acres) Directly abuts? (Y/N) Size (in_acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the iributary, in combination with its adjacent wetlands (if any), have the capacity fo transfer nutrients and organic carbon that
suppott downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biotogical integrity of the TNW?

Note: the above list of considerations is net inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary iiself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the iributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estitnates in review area:
-] TNWs: linear feet width (1), Or, aCres.
| Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional, Provide data and rationale indicating that
tributary is perennial: According to the applicant's delineation report, Stream 8B was determined to be perennial. A portion of
Stream 8B is depicted to be a perennial stream on the USGS 7.5-minute Scott Depot quad. Stream 8B has a 39-acre drainage
area and 44/34 inch rainfall/snowfall averages, respectively.

2| Tributaries of TNW where tributaries have continuous flow “seasonally” {e.g,, typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section HILB. Provide rationale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary walers: 856 linear feet 2 width (ft).
Other non-wetland waters: acres.

I1dentify type(s) of waters:

3 Non-RPWs8 that flow directly or indirectly into TNWs.
£l Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional, Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (f).
Other non-wetland waters: acres.

Identify type(s) of waters;

4.  Wetlands directly abutting an RPW that flow direcily or indirectly into TNWs.
#  Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands,
Wetlands directly abutting an RPW where fributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

#] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section ITL.B and rationale in Section ITL.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW;

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,

1 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a ’I‘NW are jurisidictional. Data supporting this
conclusion is provided at Section 1I1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: aCICS.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,

7] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IILC.

Provide estimates for jurisdictional wetlands in the review area: acres,

7. Impoundments of jurisdictional waters,”

As a general rule, the impoundment of a jurisdictional tributary remains jurlsdlctlonai

il Demonstrate that impoundment was created from “waters of the U.8.,”

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):®

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

tSee Footnote # 3.

? To complete the analysis refer to the key in Section I11.D.6 of the Instructional Guidebook.

1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will clevate the action to Corps and EPA HQ for
review consistenit with the process deseribed in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.




Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):

| Tributary waters: linear feet width (ft).
2] Other non-wetland waters: acres.

~ Identify type(s) of waters:
F] Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements,
Review area included isolated waters with no substantial nexus to interstate {or foreign) commerce.
[ 1 Priorto the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
_ “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

1l Non-wetland waters (i.c., rivers, streams): linear feet width {ft).

Lakes/ponds: acies,

| Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

| Wetlands: acres.

SECTION IV: DATA SQURCES.

A. SUPPORTING DATA, Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Wetland and Surface Water Assessment submiited
by Terradon Corporation on 5 November 2014, with additional information received 11 September 2015 .
Data sheets prepared/submitted by or on behalf of the applicant/consultant.

B4 Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps: Corps' revised delineation map dated 28 December 2015 .

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[ ] USGS NHD data.

- O USGS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: 7.5-minute Scott Depot guad.

USDA Natural Resources Conservation Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:ORM database online mapping.

State/Local wetland inventory map(s):

FEMA/FIRM maps:

100-year Floodplain Elevation is; (National Geodectic Vertical Datum of 1929}

Photographs: [ ] Aerial (Name & Date):

or [] Other (Name & Date):

| Previous determination(s). File no. and date of response letter:

Applicable/supporting case law:

| Applicable/supporting scientific literature: ;

B Other information (please specify): 2011 NOAA Comparative Climatic Data.

B. ADDITIONAL COMMENTS TO SUPPORT Jb:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by foliowing the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION Frud
A, REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): /26 / / (f

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Development, LRH-2014-738-KAN-UT
Crooked Creek-Stream 9-Ephkemeral

C. PROJECT LOCATION ANDP BACKGROUND INFORMATION:
State: West Virginia County/parish/borough: Putnam City: Teays Valley ]
Center coordinates of site (lat/long in degree decimal format): Lat. 38.46254° N, Long. 81.91905° W.
Universal Transverse Mercator:
Name of nearest waterbody: Crooked Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Kanawha River
Name of watershed or Hydrologic Unit Code (HUC): 05050008
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request,
[7] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form,

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
7] Office (Desk) Determination. Date:
Field Determination, Date(s); August 4, 2015

SECTION II;: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

0 “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review arca. l[‘Required}
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce,

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There A¥e “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328} in the review area. [Required)

1. Waters of the U.S,

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® {RPWSs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow direcily or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S, in the review area:
Non-wetland waters: 490 linear feet: 1 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known}:

2. Non-regnlated waters/wetlands (check if applicable):?
i Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 11 below,

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

3 Supporting documentation is presented in Section II1.E,



SECTION I1]I: CWA ANALYSIS

A, TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IT1.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITLA.1 and 2
and Section HLD.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWSs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
{perennial) flow, skip to Section ITLD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section HI.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I1.B.1 for
the tributary, Section 11LB.2 for any onsite wetlands, and Section 1ILB.3 for all wetlands adjacent {o that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IFL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditio
Watershed size: 940
Drainage area: 7.8
Average annual rainfall: 44 inches
Average annual snowfall: 34 inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows dircetly into TNW.
Tributary flows through  tributaries before entering TNW.

Project waters are [
Project waters are i )

Project waters are | {straight) miles from TNW.
Project waters are 3 aerial (straight) miles from RPW.,
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?; UT>Crooked Creek>Poplar Fork>Hurricane Creek>Kanawha River.
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features gencrally and in the arid

West. .
* Flow route ¢an be deseribed by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: DX Natural
[ Artificial (man-made). Explain:
[] Manipulated {man-altered). Explain;

Tributary properties with respect to top of bank (estimate):
Average width: 1 feet
Average depth: 0.2 feet
Average side slopes: {

Primary tributaty substrate composition {check all that apply):

Silts B Sands [ Conerete
[C] Cobbles [ Gravel ] Muck
[ Bedrock [ Vegetation. Type/% cover:

] Other. Explain:

Tributary condltlon/stabﬂlty [e.g., highly eroding, sloughing banks]. Explain:

Presence of run/riffle/p mplexes. Explain:

Tributary geomeiry:

Tributary gradient (approximate average slope): %
{c) Flow:

Tributary provides for

Estimate average number of ow events in review arealyear; Pi
Describe flow regime:

Other information on duration and volume:

Surface flow is: Characteristics:

Subsurface flow: ] . Explain findings:
[ Dye (or other) test performcd

Tributary has (check all that apply):

X Bed and banks

["] OHWMS® (check all indicators that apply):
[] clear, natural line impressed on the bank
[] changes in the character of soil
[] shelving
[} vegetation matted down, bent, or absent
[} leaf litter disturbed or washed away
[} sediment deposition
[} water staining
] other (list):

L] biscontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I |

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
#| High Tide Line indicated by: Mean High Water Mark indicated by:

"[7] oil or scum tine along shore objecis [ survey to available datum;
[J fine shell or debris deposits (foreshore) [ ] physical markings;
[[] physical markings/characteristics [[] vegetation lines/changes in vegetation types.

[] tidal gauges
[1 other (list):

(iii} Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain; .
Identify specific pollutants, if known:

$A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (¢.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices}, Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (¢.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Ibid.




(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics {(type, average width): .
[] Wetland fringe. Characteristics:
L[] Habitat for:
[ Federafly Listed species. Explain findings:
(1 Fish/spawn areas. Explain findings: .
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirecily into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties: -
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

{b) General Flow Relationship with Non-TNW:
Flow is: Biek:dist. Explain:

Surface flow is: |
Characteristics:

Subsurface flow: PIRKTAEE. Explain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ ] Directly abutting
] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[ Ecological connection, Explain;
L] Separated by berm/barrier. Explain:

(d) Proximil hi
Project wetlands are ]

Project waters are P
Flow is from: Pigl n
Estimate approximate location of wetland as within the Pi

river miles from TNW.
aerial (straight) miles from TNW.

 floodplain,

(ii} Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iti) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

] Vegetation type/percent cover. Explain:

[0 Habitat for:
[ Federally Listed species. Explain findings:
[_] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: P
Approximately ( ) acres in total are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in_acres) Directly abuts? (Y/N) Size {in acres)

Summarize overatl biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW), Similarly, the fact an adjacent wetland lies within or
outside of a floodpiain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants o1 flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Nete: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: Siream 9 conveys
storm water and surface runoff to the tributary system. Ephemeral streams store nuirients in the form of detrital material that is
carried into the receiving tributaries during precipitation events, This detrital material is a critical resource to many macro- and
microorganisms that form the basis of the food chain in aquatic systems. Stream 9 is an indivect tributary to the Kanawha River
and provides more than a minimal or insubstantial effect on the chemical, physical and biological integrity of the receiving TNW,
the Kanawha River.

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section ITLD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TN'Ws: linear feet width (ft), Or, acres.
2] Wetlands adjacent to TNWSs: acres.

2. RPWs that flow directly or indirectly into TNWs.
L&) Tributaries of TNWs where tributaries typically flow year-round are jurisdictional, Provide data and rationale indicating that

tributary is perennial:




#] Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB, Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check af that apply):
Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres,

Identify type(s) of waters: . )

3.  Non-RPWs? that flow directly or indirectly into TNWs,
EQ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section ILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
X Tributary waters: 490 linear feet 1 width (ft).
# Other non-wetland waters; acres.
Identify type(s) of waters: .

4. Wetlands directly abutting an RPW that flow divectly or indirectly into TNWs,
4 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
%] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section [I1.D.2, above. Provide rationale indicating that wetland is
directly abutfing an RPW:

2] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IT1LB and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

#l  Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,

2| Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conglusion is provided at Section 11L.C.

Provide estimates for jurisdictional wetlands in the review arca: acres,

7. Impeundments of jurisdictional waters.”

As a peneral rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
%] Demonstrate that water meets the criteria for one of the categories presented above (1-6}, or
[i] Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):"

={ which are or could be used by interstate or foreign travelers for recreational or other purposes.

#See Fooinote # 3.

? To complete the analysis refer to the key in Section ITLID.6 of the Instructional Guidebook.

¥ Prior to asserting or declining CWA jurisdiction bascd solely on this category, Corps Districts will clevate the action to Corps and EPA HQ for
review consistent with the process deseribed in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.




from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
2] Interstate isolated waters. Explain:

] Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
| Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters: .
[ Wetlands:  acres.

F. N ON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

#]  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isclated waters with no substantial nexus to interstate (or foreign) commerce.

[1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above): . !

Provide acreage estimates for non-jurisdictional waters in the review area, where the gole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wettand waters (i.e., rivers, streams): linear feet, width ().

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION 1V: DATA SOURCES.

A, SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
B Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Wetland and Surface Water Assessment submitted
by Terradon Corporation on 5 November 2014, with additional information received 11 September 2015 .
Data sheets prepared/submitted by or on behalf of the applicant/consultant.

Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps: Corps’ revised delineation map dated 28 December 2015 |

Corps navigable waters’ study: .

| 1U.S. Geological Survey Hydrelogic Atlas:

[[] USGS NHD data.

- [ USGS 8 and 12 digit HUC maps.

| U.S. Geological Survey map(s). Cite scale & quad name: 7.5-minute Scott Depot quad,

4 USDA Natural Resources Conservation Service Soil Survey. Citation:

' National wetlands inventory map(s). Cite name: ORM database online mapping .

1 State/Local wetland lnventory map(s):

FEMA/FIRM maps:

100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: [ ] Aerial (Name & Date):

or ] Other (Name & Date):

Previous determination(s). File no. and date of response letter:

Applicable/supporting case law:

Applicable/supporting scientific literature;

=




Eﬂ Other information (please specify): 2011 NOAA Comparative Climatic Data.

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD) Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION DN 1o [1te
A. REPORT COMPLETION DATE FOR APPROVED JURISPICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Development, LRH-2014-738-KAN-UT
Crooked Creek-Stream 10-Perennial

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: West Virginia County/parish/borough: Puinam City: Teays Valley
Center coordinates of site (lat/long in degree decimal format): Lat. 38.45923° N, Long. 81.91785° W.
Universal Transverse Mercator:
Name of nearest waterbody: Crooked Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Kanawha River
Name of watershed or Hydrologic Unit Code (HUC): 05050008
[X] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, ¢tc...)} are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL, THAT APPLY):
Office (Desk) Determination, Date: Decersber 29, 2015
Field Determination. Date(s): August 4, 2015

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There § “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required)

;1 Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURTSPICTION.

AYE “waters of the U.S” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow direcily or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 90 linear feet: 3 width (ft) and/or acres.
Wetlands: ACKeS.

¢. Limits (boundaries) of jurisdiction based on: ]
Elevation of established OHWM (if known):

2. Nun regulated waters/wetlands (checl if applicable):?
3]  Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supporied by completing the appropriate sections in Section I below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically fiows year-round or has continuons flow at ieast “seasonalty”
{e.g., typically 3 months).

3 Supporting documentation is presented in Section HLF.




SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section IHLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections I1I.A.1 and 2
and Section IILD.1.; otherwise, see Section ITL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2, Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met,

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IELD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significaut nexus befween a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I1LB.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both ensite
and offsite. The determination whether a significant nexus exists is determined in Section KILC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area: t
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW;
[l Tributary flows directly i
[] Tributary flows through |

it tributaries before entering TNW.

: river miles from TN'W.

river miles from RPW.
: aerial (straight) miles from TNW.
 aerial (straight) miles from RPW.
as state boundaries. Explain:

Project waters are }3
Project waters are P
Project waters are [
Project waters are Piek T
Project waters cross or ser

Identify flow route to TNW?;
Tributaty stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

Woest.
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow ino tributary b, which then flows into TNW.




(b} General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[7] Artificial (man-made). Explain;
[] Manipulated (man-altered). Explain:

Tributary properties with respect lo top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

{7 silts ] sands 7] Conerete
{T] Cobbles [] Gravel ] Muck
[ ] Bedrock [ Vegetation. Type/% cover:

{_] Other. Explain:

Tributary condition/stability [¢.g., highly eroding, sloughing banks]. Explain:

Presence of run/riffle/p plexes. Explain:

Tributary geometry: Pick

Tributary gradient (approximate average slope): %
{c) Flow:

Tributary provides for: P

Estimate average number of flow events in review area/vear:
Describe flow regime:

Other information on duration and velume:

Surface flow is: Characteristics:

Subsurface flow: P . Explain findings:
L] Dye (or other) test performed:

Tributary has {check all that apply):

'] Bed and banks

[_] OHWMS (check all indicators that apply):
[ clear, natural line impressed on the bank
[] changes in the character of soil
[ shelving
[] vegetation matted down, bent, or absent
[] teaf litter disturbed or washed away
[] sediment deposition
[] water staining
[ other (list):

[] Discontinuons OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I

If factors other than the CHWM were used fo determine lateral extent of CWA jurisdiction (check all that apply):
| High Tide Line indicated by: Mean High Water Mark indicated by:

" [ oil or scum line along shore objects  [] survey to available datum;
[ fine shell or debris deposits (foreshore)  [] physical markings;
] physical markings/characteristics [ vegetation lines/changes in vegetation types.

O tidal gavges
[ other (list):

(iif) Chemical Characteristies:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; genecral watershed characteristics, efc.).
Explain:
Identify specifie pollutants, if known:

SA natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been rentoved by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies wilf look for indicators of flow above and below the break.

Ibid.




(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe, Characteristics:
[ Habitat for;
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings: .
[ Other environmentatly-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

() Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
i £. Explain:

Subsurface flow: Pick'Eist. Explain findings:
{1 Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[T Directly abutting
[] Not directly abutting
[ 1 Discrete wetland hydrologic connection. Explain:
] Ecological connection. Explain:
[7] Separated by berm/barrier. Explain:

(d) Proximity {Relationshi {
Project wetlands are st river miles from TNW,
Project water: aerial (straight) miles from TNW,
Flow is from: P ’
Estimate approx

location of wetland as within the t floodplain.

(if) Chemical Characteristics:
Characterize wetland system {e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Bxplain:
Identify specific poltutants, if known:

(iii) Biological Characteristics. Wetland supports {check all that apply):

Riparian buffer. Characteristics (type, average width): .

[ Vegetation type/percent cover, Explain:

[ Habitat for:
L1 Federally Listed species. Explain findings:
1 Fish/spawn areas, Explain findings:
1 Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent fo the tributary (if any)
All wetland(s) being considersd in the cumulative analysis: P,
Approximately ( ) acres in total are being considered in the cumulative analysis.




C.

For each wetland, specify the following:

Directly abuts? (Y/N} Size (in_acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the follewing sitnations, a significant nexus exists if the tribetary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, buf are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for exampie:

- Does the tributary, in combination with its adjacent wetfands (if any), have the capacity to carry pollutants or flood waters to

TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

+  Does the tributary, in combination with iis adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

¢  Does the iributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexns findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly info
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not direetly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section TILD;

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARLE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
g TNWs: linear feet width (ft), Or, acres.
1] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs,
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: At the location of Stream 10, the UT is depicted to be a perennial stream on the USGS 7.5-minute Scott
Depot quad. This portion of stream is at the outflow of a pond fed by two streams determined {o be perennial.

{] Tributaries of TN'W where tributaries have continuous flow “seasonally” (€.g., typically three months each year) are
jurisdictional. Data supporiing this conclusion is provided at Section TILB. Provide rationale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 89 linear feet 3 width (ft).
] Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs? that flow directly or indirectly into TNWs.
i Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section [IL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres,

Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow direetly or indirectly into TNWs,
2] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RP'W where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section ITLB and rationale in Section T11.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres,

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,

4] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section TILC,

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,
1} Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional,
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonsirate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED {INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DPEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):!

which are or could be used by intersiate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters, Explain:

i Other factors. Explain:

ESee Footnote # 3.

® To complete the analysis refer to the key in Section I1L.E.6 of the Instructional Guidebook.

9 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action te Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.




Identify water body and summarize rationale sapporting determination:

Provide estimates for jurisdictional waters in the review arca {check all that apply):

Tributary waters: linear feet width {ft).
4 Other non-wetland waters: acres,
_ Identify type(s) of waters:
%] Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APFLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area inchuded isolated waters with no substantial nexus to interstate (or foreign) commerce.

[0 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
Judgmcnt (chcck all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

4] Non-wetland waters (i.c., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

1 Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
‘ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Wetland and Surface Water Assessment submitted
by Terradon Corporation on 5 November 2014, with additional information received 11 September 2015 .
[¥] Data sheets prepared/submitted by or on behalf of the applicant/consultant,
[_] Office concurs with data sheets/delineation report.
[[] Office does not concur with data sheets/detineation report.
Dala sheets prepared by the Corps: Corps' revised delineation map dated 28 December 2015 .
Corps navigable waters® study:
| U.S. Geological Survey Hydrologic Atlas
[] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: 7.5-minute Scott Depot quad.
USDA Natural Resources Conservation Service Soil Survey. Citation:
{] National wetlands inventory map(s). Cite name: ORM database online mapping.
State/Local wetland inventory map(s);
| FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [] Other (Name & Daie):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
| Applicable/supporting scientific literature: .
| Other information (please specify): 2011 NOAA Comparative Climatic Data,

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DPETERMINATION FORM
U.S. Army Corps of Engineers

‘This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook,

SECTION I: BACKGROUND INFORMATION .
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD);  OYV\ l / zs |

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-$ Development, LRH-2014-738-KAN-UT '
Croolied Creek-Pond-Perennial

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: West Virginia County/parish/borough: Putnam City: Teays Valley

Center coordinates of site (lat/long in degree decimal format): Lat. 38.45962° N, Long. 81.91891° W.

Universal Transverse Mercator:

Name of nearest waterbody: Crooked Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Kanawha River

Name of watershed or Hydrelogic Unit Code (HUC): 05050008
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, efc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
B Tield Determination. Date(s): August 4, 2015

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There W) “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area, [Required]

2l Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport inferstate or foreign commerce,
Explain:

B. CWA SLECTION 404 DETERMINATION OF JURISDICTION.

walers of the U.5.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. {Required]

1. Waters of the U.S,

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters? (RPWs) that flow direcily or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abuiting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, inclhuding isolated wetlands

b. Tdentify (estimate} size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width {ft) and/or 2.9 acres.
Wetlands: acres,

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
%] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional,

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuocus flow at least “seasonalky”
(e.g.. typically 3 months).

3 Supporting documentation is presented in Section IILF,



SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

‘The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWSs, If the aquatic resource is a TNW, complete
Section IT.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, eomplete Sections IILA.1 and 2
and Section IILD.1.; otherwise, see Section I1ILB below,

1. TNW
Identify TN'W:

Summarize rationale supporting determination:

2. Wetland adjacent fo TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWSs), Le, tributaries that typically flow year-round or have continuous flow at least seasonally {e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aguatic resource is not a TNW, but has year-round
{perennial) flow, skip to Section ILD.2, If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section HL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent weflands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of iaw.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section K1.B.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section ITIL.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite, The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs i{hat flow directly or indirectly info TNW

(i} General Area Conditions:
Watershed size:
Drainage area: 3 f
Average annual rainfall; inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
1 Tributary flows through B tributaries before entering TNW.

K

river miles from TNW.

river miles from RPW.

Project waters are P aerial (straight) miles from TNW.
Project waters are Pﬁz aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries, Explain:

Project walers are P
Project waters are |

Identify flow route to TNW?;
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West,
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW,



(b) General Tributary Characteristics {check all that apply}):
Tributary is: 7] Natural
1 Artificial {man-made). Explain:
[ I Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank {estimate):
Average width; feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition {check alf that apply):

[ silts [1 Sands {7 Concrete
[] Cobbles 1 Gravel ] Muck
[] Bedrock [] Vegetation. Type/% cover:

] Other, Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool plexes. Explain:

Tributary geometry: Pickist
Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: P
Estimate average number of flow events in review area/vear: P
Describe flow regime:
Other information on duration and volume:

Characteristics:

Subsutface flow: PiSRTISE. Explain findings:
1 Dye (or other) test performed:

Tributary lias (check all that apply):

7] Bed and banks

] OHWMS (check all indicators that apply):
E1 clear, natural line impressed on the bank
[] changes in the character of soil
[ shelving
[7] vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
[ ] sediment deposition
[[] water staining
1 other (list):

1 Discontinuous OHWM.? Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

[

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[l High Tide Line indicated by: ] Mean High Water Mark indicated by:
] oil or scum line along shore objects [] survey to available datum;
[1 fine shell or debris deposits (foreshore) [_] physical markings;
E] physical markings/characteristics L] vegetation lines/changes in vegetation types.

L] tidal gauges
[ other (list):

(iii) Chemical Characteristies:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

A natural or man-made discontinuity in the OHWM duoes not necessarily sever jurisdiction (e.g., where the stream temporarily flows anderground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is untelated to the waterbody’s flow
regime (¢.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above and betow the break.

Ibid.




(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width); .
[l Wetland fringe. Characteristics:
1 Habitat for:
[ Federally Listed species. Explain findings:
[] Fish/spawn arcas. Explain findings:
[l Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
{a) General Wetland Characteristics:
Propertics:
Wetland size: acres
Wetland type. Explain:
Wetland qualify. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b} General Flow Relationship with Non-TNW:
Flow is: Bi¢ .

Surface flow is: I
Characteristics:

Subsurface flow:
[T] Dye (or ot

(List. Explain findings:
test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Direetly abutiing
[} Not directly abutting
[] Discrete wettand hydrologic connection. Explain:
[] Ecological connection. Explain:
[J Separated by berm/barrier. Explain;

(d) Proximit
Project wetlands
Project waters
Flow is from: P
Estimate approxima

river miles from TNW.
 acrial (straight) miles from TNW.

[1i%F floodplain,

location of wetland as within the

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[l Riparian buffer. Characteristics (type, average width): .
[} Vegetation type/percent cover, Explain:
[} Habitat for:
[_1 Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
(1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)

zzzzz

All wetland(s) being considered in the cumulative analysis: j
Approximately ( } acres in total are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in_acres) Directly abufs? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biclogical integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a fributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Repanos Guidance and

discussed in the Enstructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWSs, or to reduce the amount of pollutants or floed waters reaching a TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

¢  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to eccur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly intfo
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I11.D;

3. Significant nexus findings for wetlands adjacent to an RP'W but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section I1LD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY}):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
=] TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: The man-made pond impoundment siructure was constructed downstream of two streams determined to
perennial in the associated JD report. In addition, one of these feeder streams is depicted as a perennial stream of the USGS
7.5-minute Scott Depot quad .

& Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
Jjurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
[ Other non-wetland waters: acres,

Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs,
] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section [LC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
| Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres.

Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
#] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands,
il Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Seciion IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: .

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section ITILB and rationale in Section TILD.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

% Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IILC.

Provide acreage estimates for jurisdiciional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or mdlrectly into TNWs,

il Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review arca: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains Jurisdlctlonal
[Z Demonstrate that impoundment was created from “waters of the U.S.;’
Xl Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
] Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR PESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY): 0

which are ot could be used by interstate or foreign travelers for recreational or other purposes.

| from which fish or shellfish are or could be taken and sold in interstaie or foreign commerce.

[Z] which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

[i] Other factors. Explain:

#3¢e Footnote # 3.

* To complete the analysis refer to the key in Section I1L.D.6 of the Instructional Guidebook.

0 Prior to asserting or declining CWA. jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process deseribed in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.




Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
2] Wetlands: acres,

F. NON—J URISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
| If potential wellands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements, :
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[L] Priorto the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
_ “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
- Other: {explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture}, using best professional
judgment (check all that apply):

] Non-wetland waters (i.e., rivers, streams): linear fest width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

3 Wetlands: acres.

Pravide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

%] Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres,

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA, Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant; Wetland and Surface Water Assessment submitted
by Terradon Corporation on 5 November 2014, with additional information received 11 September 2015.

Data sheets prepared/submitted by or on behalf of the applicant/consultant.

B Office concurs with data sheets/delineation report.

[ Office does not coticur with data sheets/delineation report.

Data sheets prepared by the Corps: Corps' revised delineation map dated 28 December 2015 .

Corps navigable waters’ study:

U.S. Geological Survey Hydrologic Atlas

] USGS NHD data.

- [J USGS 8 and 12 digit HUC maps.

U.8. Geological Survey map(s). Cite scale & quad name: 7.5-minute Scott Depot quad.

USDA Natural Resources Conservation Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name: ORM database online mapping.

State/Local wetland inventory map(s):

FEMA/FIRM maps: .

100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929}

Photographs: [ ] Aerial (Name & Date):

or [] Other {Name & Date):

| Previous determination(s). File no. and date of response letter:

| Applicable/supporting case law:

Applicable/suppotting scientific literature: .

[XI Other information (please specify): 2011 NOAA Comparative Climatic Data.

B. ADDITIONAL COMMENTS TO SUPPORT JD:
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	1 Boxes checked below shall be supported by completing the appropriate sections in Section III below: 
	4 Note that the Instructional Guidebook contains additional information regarding swales ditches washes and erosional features generally and in the arid: 
	6A natural or manmade discontinuity in the OHWM does not necessarily sever jurisdiction eg where 1he stream temporarily flows underground or where: 


