
APPROVED J URISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be ..:,>luplcted by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND IN FORMATION 
A. 	 REPORT COM f>LETIO N DATE FOR APPROVED J URIS.DICTIONAL DETERMINATION (JD): 

B. 	 DISTRICT OFFI C E, FILE NAME, AND NUMBER: LRH-2010-58-GUY-RRS-INT-ABUTWL A,B,C-DITCH BAND DRAIN 
c 

C. 	 PROJEC T LO('.-\TION AND BACKGROUND INFORMATION: 
S tate: West Virgini:J County/parish/borough: Raleigh County City: near Rhodell 
Center coordinar..:s 11 f site (!at/ long in degree decimal format): Lat. 37.59395°{1, Long. -8 1.2728° lJ. 

Un iversal Transverse Mercator: 
Name ofnearcs r war.:rbod y: Tommy Creek 
Name of neare st Tr~1d i tional Navigable Water (TNW) into which the aquatic resource flows: Guyandotte 

a Name ofwatersh~·d o r Hydro logic Unit Code ( HUC): 05070 10 1 
Check if n1 ~1p/diagram of review area and/or potential j urisdictional areas is/are available upon req uest . 

!f Check if oth.::r sires (e.g .. offsite mit igation sites, disposal sites, etc .. . ) are associ ated with this action and are recorded on a 
different JD form. 

D. 	 a REVIEW PERFORMED FOR S ITE EVALUATION (CHECK ALL THAT APPLY):
Office(Dcs;,) Determination. Date: 5/ 10/ 10 

IJ Field Detl'rmi nati on. Datc(s): 3/ 30/ 10 

SECTION II : SUMi\ IA RY OF FINDI NGS 
A. RHA SECTrOI\' 10 DETERMI NATION OF JURIS DICTION . 

T here ~~iii ··nal'ig.tb!c waters o(lhe U S.,. within Rivers and Harbors Act (RHA) j urisdiction (as defmed by 33 CFR part 329) in the 
review area. [Required]

II Waters s ubject to the ebb and flow of the tide. 
II Waters arc pn: sently used, o r have been used in the past, or may be susceptible for use to transport interstate or foreign comme rce. 

Explain : 

B. CWA SECTION 404 DETERMINATION OF J U RISDICTION. 

There ·" waters of rh,• U.S." wi th in Clean Water Act (CWA) j urisdiction (as defined by 33 CFR part 328) in the review area. [Required) 

1. 	 Waters of th <' U. S. 
a . 

I 
Indicat e p rese nce of waters of U.S. In review area (check all that apply): 1 

i1J TN\Vs. including territorial seas 

'A~Jiands adjacent to TNWs 

Rd<.~ t ively permanen t wate rs2 (RPWs) that flow directly or indirec tly into TNWs 

Non-R PWs that flow directly or indi rec tly into TNWs 


, .
, \\\:: tla nds directly abutting RPWs that flow d irectly or indi rectly into TNWs 
1!1 \\"c rlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 

f! \\"'"·rla nds adjacent to non-RPWs that fl ow directly or indirectly into TNWs 

IJ lmp<lundmcnts ofjurisdictional waters 

&;I Isola ted (inters tate or intrastate) waters, including isolated wetlands 


b . 	 ldentif~· (c>timate) size of waters of the U.S. in the review area: 

Non-wetland waters: I 668 int., 695 eph. linear feet : 5.6 width ( ft) and/or acres. 

Wctlan cb : WL A 0.4 7. WL B 0.06, WL C 1.55 acres. 


c. Limits (buumlaries) of .iurisdiction based on: 

Elevation ot' ~.:stablishcd OHWM (if known): 


2. 	 Non-regul ate d wate r s/ wetlands (check if applicable):3 

1Boxes checked belo" ~: tali be supported by completing the appropriate sections in Section Ill below. 

1 For purposes of thi s fnrm. an RPW is defined as a tributary that is not a TNW and that typically tlows year-round or has continuous tlow at least "seasonally" 

(e.g .. typically 3 months I. 

3 Supporting documcma1iun is pres~ntcd in S~ction III.F. 




II) Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Expla11l 



SECTION III: C\\.\ \NALYSIS 

A. 	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies" ill assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section II I.A. I and Section II J.D. I. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section Ill. D. I.; otherwise, see Section 111.8 below. 

1. 	 TNW 

Identify TN\\' 


SummariL~ rationale supporting determination: 

2. 	 Wetland adjacent to TNW 

Summari;;c rationale supporting conclusion that wetland is "adjacent": 


B. 	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RP\\s), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flo", skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section lli.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions" ill include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus 11nding is not required as a matter oflaw. 

If the waterbod~ • is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.8.1 for 
the tributary, Section 111.8.2 for any onsite wetlands, and Section 111.8.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a signitlcant nexus exists is determined in Section Ill.C below. 

I. 	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 	 General Area Conditions: 

Watmhc·d size: 945 ~qua.... 

Dratn~t;c:~ area: 93 acr~S 

Avcr~t:~c annual rainfall: 42.6 inches 

Avcr•::2c annual snowfall: 45-60 inches 


(ii) 	 Physical Characteristics: 
(a) 	 j\clationship with TNW: 


D Tributary flows directly into TNW. 

[_8_] Tributary flows through 2 tributaries before entering TNW. 


ProJect waters are river miles from TNW. 
ProJect waters are ·ver miles from RPW. 
ProJeCt waters are (straight) miles from TNW. 
ProJect waters are aerial (straight) miles from RPW. 
l'w.Jcct waters cross or serve as state boundaries. Explain: 

ld~tllify flow route to TNW5 
: RR5 to Tommy Creek to Guyandotte River (non-TNW) to Guyandotte River/Clear Fork 

Cdttf!uencc (T"JW). 

• Note that the Instruction.tl (iuidcbook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 

West. 

'Flow route can be de"Tthcd by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 


http:Instruction.tl


Tr1hutary stream order, if known: I. 

(b) 	 t icncral Tributary Characteristics (check all that apply): 
Tributary is: 	 C8J Natural 

0 Artificial (man-made). Explain: 
C8J Manipulated (man-altered). Explain: Wetlands and lower section of stream highly influenced by 

road. 

Tributary properties with respect to top of bank (estimate): 

Average width: 5.6 feet 

Average depth: 0.58 feet 


A vcrage side slopes: -· 

I':JJnary tributary substrate composition (check all that apply): 
D Silts C8J Sands 0 Concrete 
~Cobbles ~Gravel 0Muck 
0 Bedrock C8J Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Headwaters are in a natural drainageway 
and the lower reach highly influenced by roadway. 


Presence of run/riffle~8()()l comeexes. <Explain: 

T1ibutary geometry: J!kJ · !Jikl 

T1 ibutary gradient (approximate average slope): 6-17 % 


(c) 	 !I1m: 

T~-;;-tary provides for: ~B.JIIi 

htimate average number of flow events in review area/year: 

Describe flow regime: Intermittent from groundwater seep. 
.11••• 


Other information on duration and volume: Flow present during Fal12009 delineation and during March 30, 2010 field 
verification..\n lc I point was determined at station 5+68 ofRR5-Drain C. 

>uri~Jcc flow is: DJs411:liJ 'DR. Characteristics: 

Sub:;urface flow: Yes. Explain findings: The intermittent reach starts at station 5+68 ofRR5-Drain C and flows into WL 
C and WL B alhl then into RR5-Ditch Band WL A. RR5 and these three wetlands are approx. at the same elevation of Tommy Creek. 
They are seperatccl ti·om Tommy Creek by an elevated-maintained gravel road. Extreme flow from May 2009 as well as a large snow 
melt in the late'' inter/early spring 2010 caused high water events. These events deposited a lot of sediment and rocks in the floodplain 
of Tommy Creek. This likely led to RR5 surface flow ending in the floodplain area of Tommy Creek, and not having a surface 
connection. It 11 ~~'observed in the field during the delineation and during the field verification that RR5 was flowing in a surface 
channel then ab1uptly flowed down into the substrate. An outlet into Tommy Creek was not found. However, RR5 ended approx. at the 
same elevation 1•fTommy Creek and within 100-200 ft. of Tommy Creek. 

0 Dye (or other) test performed: 

I r1butary has !check all that apply): 

~ Bed and banks 

~ OHWM 6 (check all indicators that apply): 

~ clear, natural line impressed on the bank 0 the presence oflitter and debris 
D changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence ofwrack line 
0 vegetation matted down, bent, or absent [8J sediment sorting 
~ leaf litter disturbed or washed away [8J scour 
~ sediment deposition [8J multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
0 other (list): 

0 Discontinuous OHWM. 7 Explain: 

i :· L1ctors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
0 High Tide Line indicated by: II Mean High Water Mark indicated by: 

0 oil or scum line along shore objects D survey to available datum; 
0 fine shell or debris deposits (foreshore) D physical markings; 

6 A natural or man-made· d"cuntinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 

the OHWM has been rcillc\lcd by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 

regime (e.g., tlow ovn :1 tuc:k outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 

71bid. 




0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 

0 tidal gauges 

D other (list): 


(iii) 	Chcmictl C haractcristics: 
Charactcrt/.e tributat·y (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

hplain: Water color is clear. 

!den ttl, specific pollutants, if known: 




(iv) 	Biol ogi ca l C h a r act er istics. C hannel supports (c heck all that apply) : 

0 Riparian corridor. Characteristics (type, average width): . 

0 Wet land fringe. Characteristics: 

0 llabi tat for: 


0 Federally Listed species. Explain findings: 

0 Fish/spawn areas. Expl ain findings: 

0 O ther environmentally-sensitive species. Explain findings:

0 :'\quatic/wild li fe diversity. Explain findings: 


2 . 	 C ha ract l'ris t ics of wet lands adjacent to non-TNW that flow directl y or indirectly into T NW 

(i) 	 Physical Char acteristics: 
(a) 	 5.]cncra l Wctl~nd Characteristics: 

l'mpcnies: 
Wetland size: WL A 0.47, WL B 0.06, WL C 1.55 acres 
Wetland type. Explain:PEM I. 
Wetland qual ity. Explain: Wetlands are recovering from flood damage and previous road construction. 

l' ro icct wetlands cross or serve as state boundaries. Explain: 

( b) 

SurfiH:c flow is: K~ 

Characteristics: 


Subsurface flow: ~· Explain findings: The intermittent reach starts at station 5+68 ofRRS-Drain C and flows into WL 
C and WL Band then into RR S-Ditch B and WL A. RR5 and these three wetlands are approx. at the same elevation of Tommy Creek. 
They are seperntcd from Tommy Creek by an elevated-maintained gravel road. Extreme flow from May 2009 as well as a large snow 
melt in the late winter/early sp ring 201 0 caused high water events. These events deposited a lot of sedi ment and rocks in the floodplain 
of Tommy Crcl' L. Thi s likely led to RR5 surface flow ending in the floodplain area ofTommy Creek, and not having a surface 
connection . It w:ts observed in the field during the delineation and during the field verificati on that RRS was flowing in a surface 
channel then abr,t ptly flowed down into the substrate. An outlet into Tommy Creek was not found. However, RR5 ended approx . at the 
same eleva tion o i.Tonnny Creek and within 100-200 ft. of Tommy Creek. 

D Dye (or other) test performed: 

(c) ~·.ctl and Ad jacency Determi nation with Non-TNW: 

!ZI Directly abutting 

0 Not directly abutt ing


0 Discrete wetland hydrologic connection . Explain: 

0 Ecological co nnection. Explain:

0 Separated by berm/barrier. Explain: 


(d) 

(ii) 	 C h t>m ic:tl C harac teris tics: 
Chur;,ncri'-c wet land system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

.: h ~ract cri stics; etc.). Explain: Water color appears clear, watershed of wetland has been impacted by prelaw mining and 
ro ad construction. Previous to pre-law mining and timber activities the wetlands probably abutted Tommy Creek, but are 
n,)\v d ivided by a maintained gravel road. 

ldemiry spC'cifi c pollutan ts, if known: 

(iii) Biolo::ical C haracteristics. W etland supports (check all that apply) : 

0 Ri parian buffer. Characteristics (type, average width): 

0 \. qJ.c ta tion type/percent cover. Explain: 

0 II ;tbitat for 


[ ] Federall y Listed species. Explain findings:

0 Fish/ spawn areas. Explain findings: . 

0 Other environmentally-sensitive spec ies. Explain findings:

0 1\quatic/wi ldlife diversity. Explain fi ndings: 


3. 	 Charactcristics of a ll wetlands adjacent to the tributary (if anJ') 
All IV< tb nd(s) being considered in the cumulat ive anal ysis:~ 



Appr<>\lnJatcly ( WL A 0.47, WL 8 0.06, WL C 1.55) acres in total are being considered in the cumulative analysis. 



For each \\'ct\and, specify the following: 

j)trcctlv abuts' 1 (Y/N) Size (in acres) Directly abuts? (YIN) Size (in acres) 
\VLA Y 0.47 
WL13 Y 0.06 
\\ L l' y 1.55 

Summarize overall biological, chemical and physical functions being performed: Water retention, wildlife habitat, and 
contaminant and nutrient filtering. 

C. 	 SIGNIFICANT :\EXUS DETERMINATION 

A significant IH'\ us analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetland' adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. Fo•· l'ac h of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has mo1·c than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tdbutary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary ami its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• 	 Does the trii1lltarv, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or l<J reduce the amount of pollutants or flood waters reaching a TNW? 
• 	 Docs the trtl,ut~uy, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other spcctL ,;, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• 	 Does the t1 Ji,utary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support do1\ nstrcam foodwcbs'l 
• 	 Does the trtbutary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biologic~\ ttltcgnty of the TNW'I 

Note: the abon li;t of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. 	 Significant nnns findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings or presence or ubscnce of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. 	 Significant nc.\us findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNW·s. h.phrin tlndings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent II"Lll~tnd.s, then go to Section III.D: 

3. 	 Significant ncx us findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or :tbscncc of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section lll.ll 

D. 	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY1: 

1. 	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 

Iii TNWs I incur feet width (ft), Or, acres. 

llf Wctlathl:i adjacent to TNWs: acres. 


2. 	 RPWs that !low directly or indirectly into TNWs. 
lit Tribut~rri,·s ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tribuL:ry ts perennial:
B Tribut~trics oi'TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

JUrisdtctional. Data supporting this conclusion is provided at Section Ill.B. Provide rationale indicating that tributary flows 
seasortally: RR5 is 1668 If intermittent and 695 If ephemeral and the tributary is completely within the delineation boundary. 
RR5 bs a contributing watershed of93 acres and receives water from a groundwater seep. An E/1 point was established at the 
ground11 atcr seep on RR5-Drain C station 5+68. 



Pro1 1ck c,;timates for jurisdictional waters in the review area (check all that apply): 

[8J Tributary waters: 1668 int., 695 eph. linear feet 5.6 width (ft).

0 Other 11on-v\ etland waters: acres. 


lckntil\ typc(sl of waters: 

3. 	 Non-RP\\s' that flow directly or indirectly into TNWs. 
IJ 	Watcrb,>dl that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TN'v\ ".JUrisdietional. Data supporting this conclusion is provided at Section III.C. 

Provide cst111latcs for .JUrisdictional waters within the review area (check all that apply): 

0 Tnilutary waters: linear feet width (ft).

D Other non-wetland waters: acres. 


Identify type(s) of waters: 

4. 	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 

I!J Wetlands dtrectly abut RPW and thus are jurisdictional as adjacent wetlands. 


[8J 	 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
tnclicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
dt:ectlv abutting an RPW: RR5 flows through WL A,B,C. 

D \I c·tlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
,;c:~snnal in Section 111.8 and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
:tl,utttng an RPW: 

Provide ac1 c11~:c estimates for jurisdictional wetlands in the review area: WL A 0.47, WL B 0.06, WL C 1.55 acres. 

5. 	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
IJ 	 Wetl:u ds th:1t do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and 11 tth :,tmilarly situated adjacent wetlands, have a significant nexus with a TNW arejurisidictional. Data supporting this 
cone ILhiOn ts provided at Section III.C. 

Provide au .."ll!:e estimates for .JUrisdictional wetlands in the review area: acres. 

6. 	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
IJ 	 Wctla1 "b adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with ,;tmilarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
concJu,ton is provided at Section III.C. 

Provide cstttmtcs for jurisdictional wetlands in the review area: acres. 

7. 	 Impoundments of jurisdictional waters. 9 


As a general rule. the impoundment of a jurisdictional tributary remains jurisdictional. 

IJ DemuiJStrJte that impoundment was created from "waters of the U.S.," or 

IJ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 

I!:J DemoJbtrate that water is isolated with a nexus to commerce (see E below). 


E. ISOLATED 11\TERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

I 
DEGRADATIO~ OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

which arc .(Jr cuuld be used by i.nterstate or foreign travelers for recreational or other purposes. 
from which t"ish or shellfish are or could be taken and sold in interstate or foreign commerce. 

which arc ur cuuld be used for mdustrial purposes by industries in interstate commerce. 

Interstate lo;PIIItL·d waters. Explain: . 


'See Footnote # 3. 

9 To complete the anal)'·" 1ckrto tile key in Section 111.0.6 of the Instructional Guidebook. 

10 !Prior to asserting nr decliuing CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 

re'view consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 




f!!l 	 Other facturs hplain: 

Identify water hodv and summarize rationale supporting determination: 

Provide estimatL'S f(>r JUrisdictional waters in the review area (check all that apply): 

li!) Tributary ''atcr'< linear feet width (ft). 

I!J Other non-11 ctl:111d waters: acres. 


ldentifv t'.pcls) ofwakrs: 

Ill Wetlands: :rcrcs. 


F. 	 NON-JURISDI< TIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
II If potential ''ctlands wen: assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Dclinc:rtion Manual and/or appropriate Regional Supplements. 
II Review an::r rncludcd isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior· to the Jan 200 I Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Miic'r:rtor\ Bird Rule'' (MBR). 


(!I Waters do rlllt meet the .. Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 

II Other: (cxpLun. if not covered above): 


Provide acrca~c L'strmatcs for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR 

factors (i.e., prc,cncc of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 

judgment (check all that apply): 

II Non-wctlan.l 11 atcrs (i.e .. rivers, streams): linear feet width (ft).

Ill Lakes/pond ' acres. 

IJ Other non-11 ctland watet s: acres. List type of aquatic resource: 

f!!l Wetlands: acres. 


Provide acreage c·strrnatcs for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 

a finding is rcqurrcd for JUrisdiction (check all that apply): 


I 
1!1 Non-wetland 11atcrs (i.e .. rivers, streams): linear feet, width (ft). 


Lakes/pon,k acres. 

Other non-1\ etland w:.~tcrs: acres. List type of aquatic resource: 

Wetland, acres. 


SECTION IV: DAT.\ SOURCES. 

A. 	 SUPPORTING I lATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested. appropriately reference sources below): 
1!1 Maps. plaw. plots or plat submitted by or on behalfofthe applicant/consultant: 
Preliminary .luri,.drctional Delineation Report for Pocahontas Coal Company, LLC, Tommy Creek Highwall Mine No. I -South, SMA
3020-09, UTs of Tommy Creek, Raleigh County, West Virginia dated January 2010 
Revisions to tilL· rcpon above dated March 26, 2010, Apri122, 2010, and May 13, 2010. 
Iii Data sheets JXCJl~tredisubmittcd by or on behalf of the applicant/consultant. 

[8J Office c .lncurs with c!Jta sheets/delineation report. 
D OtTicc docs not concur with data sheets/delineation report. 


II Data sheets prepared by the Corps: 

II Corps na\ i_~·ahk \Vaters' study:

£3 

.
U.S. Gcolo:!rc~rl Survey Hydrologic Atlas: 

D USGS ;-.,Jill data. 

I
D USGS 0 ~rllll 12 digit HUC maps. 


EJ U.S. Gcolo:crc:rl Survey map(s). Cite scale & quad name: 

USDA Natured Resources Conservation Service Soil Survey. Citation: 

National \lc·tLrmls inventory map(s). Cite name: 

State/Local 11 ctland inventory map(s): 


. FEMA/FIR\Imaps:

II I 00-year Fluudplain Elevation is: (National Geodectie Vertical Datum of 1929)

f!!l Photograph:;: D Aerial !Name & Date): 


,1r 0 Other (Name & Date): 

1
··,~.; 	 Previous dctcrrnination(s). File no. and date of response letter: 

Applicable supporting case law: 
Applicable 'upporting scientific literature: 

II 	Other infot n~rtiun (please specify): 



B. ADDITIONAL CO.\L\IENTS TO SUPPORT JD: 




