INFORMATION SHEET
DETERMINATIONS OF NO JURISDICTION FOR ISOLATED, NON-NAVIGABLE, INTRA-STATE WATERS
RESULTING FROM U.S. SUPREME COURT DECISION IN SOLID WASTE AGENCY OF NORTHERN COOK
COUNTY V. U.S. ARMY CORPS OF ENGINEERS

DISTRICT OFFICE: CELRLH-OR-FN (DRFO)
FILE NUMBER: 200301244

REGULATORY PROJECT MANAGER: Siedel Date: ___4-8-04
PROJECT REVIEW/DETERMINATION COMPLETED: Inthe office _x (Y/N)  Date: 4-8-04

At the project site x_ (Y/N) Date: _ 3-4-04
PROJECT LOCATION INFORMATION:
State: Ohio
County: Stark
Center coordinates of site by latitude & longitudinal coordinates: 40-55-4.6200 / 81-24-24.0840
Approximate size of site/property (including uplands & in acres): 42 acres
Name of waterway or watershed: Un Trib WB Nimishillen Creek

SITE CONDITIONS:

Type of aquatic resource' 0-1 ac 1-3ac | 3-5ac | 5-10ac 10-25 ac 25-50 ac > 50 ac Linear Unknown
feet

Lake

River

Stream

Dry Wash

Mudflat

Sandflat

Wetlands X

Slough

Prairie pothole

Wet meadow

Playa lake

Vernal pool

Natural pond

Other water (identify type)

TCheck appropriate boxes that best describe type of isolated, non-navigable, intra-state water present and best estimate for size of non-
jurisdictional aquatic resource area.

Migratory Bird Rule Factors': If Known If Unknown
Use Best Professional Judgment
Yes No Predicted Not Expected to Not Able To Make
to Occur Occur ! _Determination
Is or would be used as habitat for birds protected by ; '
Migratory Bird Treaties? X
Is or would be used as habitat by other migratory birds that X
cross state lines?
Is or would be used as habitat for endangered species? X
Is used to irrigate crops sold in interstate commerce? X

TCheck appropriate boxes that best describe potential for applicability of the Migratory Bird Rule to apply to onsite, non-jurisdictional, isolated,
non-navigable, intra-state aquatic resource area.

TYPE OF DETERMINATION: Preliminary __ Or Approved _x.

ADDITIONAL INFORMATION SUPPORTING NJD (e.g., paragraph 1 —site conditions; paragraphs 2-3 — rationale
used to determine NJD, including information reviewed to assess potential navigation or interstate commerce
connections; and paragraph 4 - site information on waters of the U.S. occurring onsite):

1. There are four non-jurisdictional wetlands on the 42 acre project site. The four wetlands have a combined acreage of
0.436 acres and are contained in their entirety to the 42 acre project site. The applicant is proposing to fill all of the non-
jurisdictional wetlands in their entirety.

2. The Corps of Engineers jurisdictional authority for waters of the United States is based on the definitions and limits of
jurisdiction contained in 33 CFR 328. Navigable waters, their tributaries, impoundments and adjacent wetlands are, in
part, waters of the United States subject to the provisions of Section 404 of the Clean Water Act. The determination of
jurisdictional streams is based on the presence of an ordinary high water mark and a connection to a tributary of a
navigable water. The limit of our jurisdiction on these streams extends to the ordinary high water elevation. The




determination of jurisdictional wetlands is based on their adjacency to a water of the United States and/or evidence
indicating that their use, degradation, or destruction could affect interstate or foreign commerce. The presence of
indicators of wetland hydrology, hydric soils, and hydrophytic plant communities are delineated in accordance with our
1987 Wetlands Delineation Manual to identify the jurisdictional limits of the wetlands. The wetlands identified in the
delineation exhibited wetland hydrology, hydric soils, and hydrophytic plant communities associated with jurisdictional
wetlands.

3. The streams and wetlands were examined. All of the streams exhibited a defined bed, bank, and ordinary high water
mark. It was determined that wetlands A-G (3.092 acres combined) are adjacent to a stream. The on-site inspection
showed that the wetlands H-K (0.436 acre combined) are isolated, depressions that are not adjacent to other jurisdictional
waters. They are totally surrounded by uplands, with no apparent surface waters coming in. A review of the Stark
County Soil Survey confirmed the conditions observed on-site. In addition to being hydrologically isolated from a
surface tributary system, the wetlands do not appear to have any connection with interstate or foreign commerce.

4. There are 7 additional wetlands on the project site which are jurisdictional. They encompass 3.092 acres with one of
the wetlands extending off the site slightly. In addition, there is 2126.62 linear feet of jurisdictional stream on the project
site. As indicated in the wetland delineation report and verified by the Stark County Soil Survey, all of the streams merge
on the site and flow off the site to the south by a single channel, an unnamed tributary of the West Branch of Nimishillen
Creek. The West Branch of Nimishillen Creek empties into Nimishillen Creek which in turn flows into Sandy Creek.
Sandy Creek is a tributary of the Tuscarawas River, a navigable water of the United States. All of the streams and
adjacent wetlands (Wetlands A-G) are jurisdictional waters of the United States.



