INFORMATION SHEET
DETERMINATIONS OF NO JURISDICTION FOR ISOLATED, NON-NAVIGABLE, INTRA-STATE WATERS
RESULTING FROM U.S. SUPREME COURT DECISION IN SOLID WASTE AGENCY OF NORTHERN COOK
COUNTY V. U.S. ARMY CORPS OF ENGINEERS

DISTRICT OFFICE: CELRH-OR-FN

FILE NUMBER: 200400554

REGULATORY PROJECT MANAGER: Spence Date: _20 May 2004
PROJECT REVIEW/DETERMINATION COMPLETED: In the office Y (Y/N) Date: _27 Apr 2004

At the project site _Y (Y/N) Date: _17 May 2004
PROJECT LOCATION INFORMATION:

State: Ohio
County: ‘ Noble
Center coordinates of site by latitude & longitudinal coordinates: 39°42° 21.8880” N, 81° 28" 51.2760”
w
Approximate size of site/property (including uplands & in acres): ~15
Name of waterway or watershed: West Fork of Duck Creek
SITE CONDITIONS:
Type of aquatic resource’ 0-1 ac 1-3 ac 3-5ac 5-10 ac 10-25 ac 25-50 ac > 50 ac Linear Unknown
feet
Lake
River
Stream
Dry Wash
Mudflat
Sandflat
Wetlands 1
Slough

Prairie pothole

Wet meadow

Playa lake

Vernal pool

Natural pond

Other water (identify type)
Minwyy Ponp 1

'Check appropriate boxes that best describe type of isolated, non-navigable, intra-state water present and best estimate for size of non-
jurisdictional aquatic resource area.

Migratory Bird Ruie Factors': If Known If Unknown
Use Best Professional Judgment
Yes No Predicted Not Expected to Not Able To Make
to Occur Occur Determination
Is or would be used as habitat for birds protected by )(
Migratory Bird Treaties?
Is or would be used as habitat by other migratory birds that X
cross state lines?
Is or would be used as habitat for endangered species? X
Is used to irrigate crops sold in interstate commerce? X

1Check appropriate boxes that best describe potential for applicability of the Migratory Bird Rule to apply to ensite, non-jurisdictional, isolated,
non-navigable, intra-state aquatic resource area.

TYPE OF DETERMINATION: Preliminary __ Or Approved X_
ADDITIONAL INFORMATION SUPPORTING NJD (e.g., paragraph 1 — site conditions; paragraphs 2-3 — rationale
used to determine NJD, including information reviewed to assess potential navigation or interstate commerce

connections; and paragraph 4 — site information on waters of the U.S. occurring onsite):

see attached Memorandum for Record




CELRH-OR-FN May 20, 2004
MEMORANDUM FOR RECORD

SUBJECT: Site visit and compliance inspection for Duke Energy site near Dudley, Noble
County, Ohio [File #200400554].

1. On April 21, 2004, I received a phone call from Mr. Andrew Grammer of Duke
Energy Gas Transmission regarding a pond and upland area that was compromising an
existing pipeline through an area near Dudley, Ohio. Mr. Grammer indicated the
company wished to drain the pond, an apparent sediment pond left over from mining
activity from a number of years ago. Mr. Grammer indicated water was seeping from the
pond, causing subsidence of the down slope and putting an existing pipeline in danger of
being twisted or damaged. Iinformed Mr. Grammer we don’t regulate pond drainage,
only the placement of fill material, but he should contact the Ohio EPA to determine if

they had any objections to the project.

2. On April 27, 2004, Mr. Grammer emailed me a copy of a wetland delineation and
ORAM sheet performed on the site by Mr. Rob Hook of CHZMHill. The wetland
delineation indicated the presence of a small (<0.1 acre), isolated wetland upslope from
the pipeline. A check of the county soils map indicated the presence of Morristown
channery silty clay loams, a non-hydric soil with hydric components in the area of the
identified wetland. Therefore I informed Mr. Grammer I would need to make a site visit
in order to verify the isolated status of this wetland. In the April 27, 2004 email, Mr.
Grammer also provided pictures of the emergency construction activities ongoing at the
site. The pond had not been drained yet and the wetland was still unimpacted in the
pictures.

3. On April 29, 2004, Mr. Grammer emailed me with an update on the project and
indicated the hillside above the pipeline had further slid down slope, including the
wetland. He also indicated the company would be moving forward with plans to drain
the pond over the weekend (May 1 — 2, 2004) as the forecast predicted more rain, and the
company was concerned over the safety of the pipeline. We also scheduled a site visit for
May 11, 2004. Due to sickness, I was unable to make the site visit on that date, and
rescheduled the site visit for May 17, 2004. In the meantime, Mr. Grammer provided an
email on May 4, 2004 updating the project. This update indicated the pond was pumped
on April 28, 2004, and the permanent drain installed on April 30. He also indicated
curtain drains would be installed starting on May 4. The slip repair would also continue.

4. On May 7, 2004, Mr. Grammer provided a final email indicating the pipeline repair
had been completed and the installed curtain drains were functioning normally. He also
indicated plans for installing additional curtain drains beginning May 7, 2004. Mr.
Grammer also indicated work was to be completed at the site on May 13, 2004.

5. Prior to the site visit, I had received an email from Mr. Hook with pictures showing
the latest project status. The pictures indicated the site had been covered with straw and



was in final clean-up phase. On May 17, 2004, I met with Mr. Will Webster of Duke
Energy and Mr. Rob Hook of CH2MHill at the site of the slip repair in order to verify the
isolated status of the delineated wetland and also to determine if any waters of the United
States had been impacted by the project. During the site visit, I found the area to look as
it had in the May 14, 2004 pictures. I visited the previous location of the isolated wetland
with Mr. Webster, Mr. Hook, and several of the construction workers and supervisors on
this site. Mr. Hook indicated the locations where he had taken wetland samples,
including ones where all three indicators were not present. Based upon the lack of all
three parameters outside of the wetland AND the fact no channel was present providing a
surface water connection to the unnamed tributary to West Fork of Duck Creek AND the
topographic setting of the isolated wetland (steep slope), I determined the wetland was
isolated, and therefore not regulated by the Corps of Engineers. Photographs of the site
visit are attached to this Memorandum.

6. No other jurisdictional waters of the United States were apparent within the project
limits. The drained pond had no surface water or wetland connection to any water
of the United States. Apparently a number of bench ponds were left over from previous
strip mining activities in the area, and these ponds were installed without present-day
outfall specifications. Based upon the lack of connection of the pond to a jurisdictional
water of the United States, this pond was also isolated water. Moreover, no fill

placement has occurred in the pond.
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