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DETERMINATIONS OF NO JURISDICTION FOR ISOLATED, NON-NAVIGABLE, INTRA-STATE WATERS RESULTING FROM U.S. SUPREME COURT DECISION IN SOLID WASTE AGENCY OF NORTHERN COOK COUNTY V. U.S. ARMY CORPS OF ENGINEERS
DISTRICT OFFICE: 



__CELRH-OR-FN_________

FILE NUMBER: 




__200500013_______________

REGULATORY PROJECT MANAGER:

___Spence_________________
Date: _2 March 2005_



 

PROJECT REVIEW/DETERMINATION COMPLETED:
In the office  Y  (Y/N)          
Date: _2 March 2005_ 


At the project site _N (Y/N)
Date: _                       _

PROJECT LOCATION INFORMATION:

State:







___Ohio___________________

County: 







___Licking__________________

Center coordinates of site by latitude & longitudinal coordinates:

40° 08’ 18.3803”N, 82° 42’46.6804”W
Approximate size of site/property (including uplands & in acres):

____120__________________

Name of waterway or watershed:  




____ UN Trib to Kiber Run
SITE CONDITIONS:

	Type of aquatic resource1
	0-1 ac
	1-3 ac
	3-5 ac
	5-10 ac
	10-25 ac
	25-50 ac
	> 50 ac
	Linear feet
	Unknown

	Lake
	
	
	
	
	
	
	
	
	

	River
	
	
	
	
	
	
	
	
	

	Stream
	
	
	
	
	
	
	
	
	

	Dry Wash
	
	
	
	
	
	
	
	
	

	Mudflat
	
	
	
	
	
	
	
	
	

	Sandflat
	
	
	
	
	
	
	
	
	

	Wetlands
	0.02
	
	
	
	
	
	
	
	

	Slough
	
	
	
	
	
	
	
	
	

	Prairie pothole
	
	
	
	
	
	
	
	
	

	Wet meadow
	
	
	
	
	
	
	
	
	

	Playa lake
	
	
	
	
	
	
	
	
	

	Vernal pool
	
	
	
	
	
	
	
	
	

	Natural pond
	
	
	
	
	
	
	
	
	

	Other water (identify type)


	
	
	
	
	
	
	
	
	

	1Check appropriate boxes that best describe type of isolated, non-navigable, intra-state water present and best estimate for size of non-jurisdictional aquatic resource area.


	Migratory Bird Rule Factors1:
	If Known
	If Unknown

Use Best Professional Judgment

	
	Yes
	No
	Predicted to Occur
	Not Expected to Occur
	Not Able To Make

Determination

	Is or would be used as habitat for birds protected by Migratory Bird Treaties?
	X
	
	
	
	

	Is or would be used as habitat by other migratory birds that cross state lines?
	X
	
	
	
	

	Is or would be used as habitat for endangered species?
	
	
	
	X
	

	Is used to irrigate crops sold in interstate commerce?
	
	
	
	X
	

	1Check appropriate boxes that best describe potential for applicability of the Migratory Bird Rule to apply to onsite, non-jurisdictional, isolated, non-navigable, intra-state aquatic resource area.


TYPE OF DETERMINATION: 




Preliminary __  
Or 
Approved X.  

ADDITIONAL INFORMATION SUPPORTING NJD (e.g., paragraph 1 – site conditions; paragraphs 2-3 – rationale used to determine NJD, including information reviewed to assess potential navigation or interstate commerce connections; and paragraph 4 – site information on waters of the U.S. occurring onsite): 

see attached Memorandum for Record
CELRH-OR-FN 







       2 March 2005

MEMORANDUM FOR RECORD

SUBJECT: Jurisdictional verification of stream and wetland delineation for Beazer Homes near Twelve Corners, Licking County, Ohio (File# 200500013).  

1. On January 3, 2005, this office received a request for a verification of jurisdictional wetlands from Mr. Doug Beazer of Beazer Homes.  Specifically, the company is apparently developing a residential subdivision on the property.  Mr. Bruce Pollard of GCI Consultants, Inc. performed the delineation of the property.  

2. The delineation report identified two jurisdictional streams within the property boundary, which is split into the north and south sections by Duncan Plains Road southeast of Twelve Corners, Ohio.  No waters of the United States were identified in the southern portion of the property.  In the northern portion, approximately 597 linear feet of a perennial unnamed tributary to Kiber Run flows from south to north just inside the eastern boundary of the property.  Approximately 157 linear feet of an ephemeral unnamed tributary flows west to east in the northeast corner of the northern half of the property.  Both of these streams continue off-site.  Finally, approximately 0.01 acre of an emergent wetland was identified along the southeast edge of the northern portion of the property.  This wetland is part of a larger wetland of approximately 0.23 acre total (0.22 acre off-site) which is adjacent to another unnamed tributary to Kiber Run, also located off the site.  

3. The Corps of Engineers authority to regulate waters of the United States is based on the definitions and limits of jurisdiction contained in 33 CFR 328.  Navigable waters, their tributaries and adjacent wetlands are waters of the United States subject to the provisions of Section 404 of the Clean Water Act.  The jurisdictional wetland limits were determined based on the presence of wetland hydrologic conditions, hydric soils and hydrophytic plant communities as described in the delineation report.  It was determined that the wetland on the southern portion of the site is hydrologically connected to an unnamed tributary of Kiber Run, which flows into Raccoon Creek, a tributary to the Licking River, which flows into the Muskingum River, a navigable water of the United States.  Therefore the wetland and the identified tributaries are waters of the United States.  Total waters of the United States on the property are approximately 754 linear feet of stream and 0.01 acre of wetland.

4. Isolated Wetland Determination:

a. In addition to the above, the delineation report identified an approximate 0.02-acre forested wetland toward in the west-central part of the northern portion of the property.  However, this wetland does not have a surface water connection and is not adjacent to a water of the United States.  This wetland is located on Bennington silt loam soil (2 – 6% slopes), which has been found to be a non-hydric soil with hydric inclusions, as identified in the Licking County Soil Survey.  The Soil Survey indicates a small ephemeral stream possibly flowed from south to north in the area of the identified wetland.  However, no jurisdictional stream was identified by the delineator, Mr. Pollard.  

b. The delineated wetland is located within a larger forested portion of the property, and therefore would probably support a number of migratory bird species.  Although Licking County is a known location for the eastern massasauga rattlesnake, a candidate species for listing under the Endangered Species Act, SLOPES information previously provided by the USFWS indicated the known location of the snake is in Union Township, whereas the delineated property is located within Monroe Township.  However, the wetland would be considered possible habitat for this species (wetlands including wet prairie, wet meadow, and nearby woodland or shrub edge).  

c. Based on the above information and the results of the SWANCC decision, this wetland is determined to be isolated and not a water of the United States.  See items 1 through 3 above for identification of other waters of the United States on the property.





Jim Spence
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