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APPROVED JU RISDICTIONAL DETERMINATION FORM
U.S. Army Corps of E ngin eers

This fonn should be completed by following the instructions provided in Section IV of the JD Fonn Instruct ional Guidebook.
SECTION 1: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETER.J\UNATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CELR H-O R-F, 2007-97 8 OHR, Secti; 1._0 Upstream

c.

D.

m

Lit

~ ~~

Rl\1 127.2

PROJECT LOCATION AND BACKGROUND INFORl\1ATION:
!-3-o8
State: West V1rginia
County/parish/borough: Wetzel
City: New Martinsville
Center coordinates ofsite (I at/long in degree decimal fonnat): Lat. 39.655557732696" N, Long. -80.864 1158261144" E.
Universal Transverse Mercator:
Name of nearest watcrbody: Ohio River
Name of nearest Traditional Navigable Water (TNW) into wl1ich the aquatic resource flows; Ohio River
Name of watershed or Hydrologic Unit Code (HUC): 503020 I
t8J Check if map/diagram of review area and/or potential jurisdictional areas is/are availab le upon request.
t8J Check 1f other sites (e.g .. offsite miugation sites, disposal sites, etc ...) are associated with this action and are recorded on a
dilfercnt JD fonn .
REVIEW PERFORMED FOR SITE EVALUATION (CHECK AL L T HAT APPLY):
Office (Desk) Detennination. Date: 10/ 29/ 2007
Field Dctertninauon. Date(s)·

t8J
0

SECTION II: SUMMARY OF FIN DINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are "navigable water.~ u_{tlte U.S." within Rivers and Harbors Act (RHA)jurisdiction (as defined by 33 CFR part 329) in the review
area. [Required)
0 Waters subject to the ebb and flow of the tide.
t8J Waters arc presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain : The Ohio River in the Huntington District has been determined to be a trad itiona ll y navigab le (Section I 0) water from RM
127.2 to 438.0 under USACE Public Notice 94-40 dated July 27, 1994.
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Arc ··11·aters ofthe U.S." within Clean Water Act (CWA) junsdiction (as defined by 33 CFR part 328) in the review area. [Required)
1. Waters of the U.S.

a. Indicate presence of waters of U.S. in re\'iew area (check all th at a ppl y): 1
t8J TNWs, mcludmg territorial seas
0
Wetlands adjacent to TNWs
0
Relatively pennanent waters2 (RPWs) that flow directly or indirectly into TNWs
0
Non-RPWs that flow directly or indirectly into TNW$
0
Wetlands directly abutting RPWs that !low directly or mdirectly into TNWs
0
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirec tly into TNWs
0
Wetlands adjacent to non-RPWs that !low directly or indirect ly into TNWs
0
Impoundment~ ofjurisdictional waters
0
Isolated (interstate or intrastate) waters, includmg isolated wetlands
b. Identify (estimute) size of waters of the U.S. in the rev iew area:
Non-wetland waters; 310.8 miles linear feet.
width (ft) and/or

Wetlands:

acres.

acres.

c. Lim its (boundaries) ofjurisdiction based on: Established by Corps navigati on study.
Elevation ofestabhshed OHWM (if known):
2.

Non-regulated waters/wetlands (check if applicable): 3
0 Polentially jurisdictional waters and/or wetlands were assessed within the review area and detennined to be not jurisdictional.
Explam:

1

Boxes che.:kcd below shall he s upport..'<! hy completmg the appropriate se.::1ions in Section Ill below
For purposes of this form. an RPW is defined as a tribul.ilry thai is not a TNW ami that 1ypicully flows year-round or has continuous flow at leas1 "seasonall y"
te g , typically 3 months).

l

1

Supportmg documentation

IS

presented

In

s~ctlon II !.f.

SECTION III: CWA ANAl\ SIS
A.

T~W~

AND WETLA:-.<DS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs And wetlands adj acent to T NW s. If the aquatic resource is a T NW , complete
Section JII.A. I and Section JU.D.I. only; if t he aquatic resource is a wetland adjacent to a TNW , complete Sections IH.A. J and 2
and Section 111.0. 1.; o thenvlse, see Section 111 .8 below

l.

ThW
Identify TNW. Ohio River .
Summanze rationale supporting detennmation: The Ohio River tn the Huntington District has been detennmed to be a Lraduionally
navtgable (Section 10) water fro m RM 127.2 to 438.0 under USACE Public Notice 94-40 dated July 27, 1994.

2.

B.

WetJand adjacent to ThW
Summarize rationale supporting conclusion that wetland is "adjacent".

C IIARACTERJSTIC!) OF TRIBUTAR\' (THAT IS NOT A TNW) AN D ITS ADJ ACENT WETLANDS (IF ANY):
This section summarizes Information rc~ardi ng c haracteristics of the tribu tary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for j urisdiction established under Rapanos have been met.
The agencies \\IJJ a~sert jurisdiction over non-na"igable tributar ies of TNWs where the tributaries arc " relatively permanent
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., ty pica lly 3
months). A wetland that directly abuts an RPW is also jur isdictiona l. If the aquatic r esource is not a TNW, but has yea r-round
(perennial) flo,,. skip to Section 111.0.2. If the aquatic resource is a wetla nd directly abutting a tributary with perennial fl ow,
skip to Section lll.D.4.
A wetland that is adjacent to but that doe~ not directly abut an RPW requires a signifi cant nexus evaluation. Corps districts and
EPA regions will include in the record any available inform ation that documents the existence of a signjficant nexus between a
relati\cl) permanent tributary that is not perennial (a nd Its adjacent wetlands if any) and a traditional navigable water, even
though a significant onus fi nding is not required as a matter or Ia".

If the \~aterbody~ b not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to deterntine if the
waterbody has a significant nexus '' ith a TNW. lf the tributa11 bas adjacent wetlands, the significant nexus eva luation must
consider the tributary in combination with aU of its a djacent wetla nds. T his significant ne,.us evaluation that combines, for
anal) tical purposes, the tributa11 and a ll of its adjacent \\etJands is used whether the review area identified in the JD r equest is
the tributary, or its adjacent '~etJands, or both. If the JD covers a tributary with adjacent wetlands, complete ection lli.B.l for
the tributal")', Section 111.8 .2 for a ny onsite wetla nds, a nd Section 111.8.3 for all wetlands adjacent to that tributa ry, both oosite
and offsite. The determination whether a significant nexus exists is determined in Section IU.C below.
I.

C haracteristic& of non-TNWs t hat flow directly or indi rect ly into TNW
(I)

( ii)

Gener a l Area Condltlonl>:
P ick List
Watershed s1ze:
Dramage area
P ick Ust
Average annual ramfall
mches
Average annual snowfall:
inches
Pb) sica I C haracteris l.ics:

(a)

Relatwnshtp with TNW:
Tributary nows directly into TNW.
Tributary nows through Pick List tnbutar1es before entering TNW .

0
0

Projet:t waters are Pick L ist n ver msles from TNW.
Project waters are Pick List nver m1les from RPW.
Project ''ate~ are P ick List aerial (strtught) mtles from TNW.
PrOJCCt waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:
Identify now route to TNWj·

' Note that the lnstrucuonal Guidebook contain\ addtuonal information regarding swoles, duche~. washes. and eros•onal features generally and 10 the and

we, I.

' Fill" route can be described by •dcnufying. e.g., tributary u. wht.:h flows through the n:view urea, to now into tributary b. which then n ow' into TNW.

Tributary stream order, if known :
(b) General Tributary Characteristics (check all that apply):
Tributary is:
0 Natural
0 Artificial (man-made). Explain:
0 Manipulated (man-altered). Explain.
Tributal"} properties with respec t to top of bank (estimate):
Average width :
feet
Average depth :
feet
Average side slopes: Pick List.

Primary trtbutary substrate composition (check all that apply):
0 Silts
0 Sands
0 Cobbles
0 Gravel
0 Bedrock
0 Vegetation. Type/% cover:
0 Other. Explain.

0
0

Concrete
Muck

Tributary cond ition/stabili ty [e.g.. highly eroding, s loughing banks] . Explain:
Presence of nm/ri ffie!pool complexes. Explam :
Tributary geometry· Pick List
Tributary grad tent (approximate average slope):
%
(c) Flow:
Tributary provides for: Pick List
Estimate averoge number of flow events in review area lyear: Pick Ust
Describe flow regime :
Other mtormation on duration and volume:
Surface now IS: Pick List. Characteristics:
Subsurface flow· Pick List. Explain findings :
0 Dye (or other) test performed:
Tributary has (check all that apply).
0 Bed and0banks
0 OHWM (check allmd tcators that apply):
0 clear, naturnlline impressed on the bank
0 changes in the character of soil
0 shelvmg
0 vegetation matted down, bent, or absent
0 leaf litter dtsturbed or washed away
0 sediment deposition
0 water staining
0 other (list) :
0 Discontinuous OHWM.7 Explain:

0
0
0

D
0
0
0

the presence of litter and debris
destruction of ten·estrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant community

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
0 High Tide Line indicated by;
0 Mt:an High Water Mark indicated by:
0 otl or scum line along shore objects
0 survey to available datum;
0 line shell or debns depostts (foreshore) D physical markings;
0 physical markings/characteristics
0 vegetation lines/changes in vegeta tion types.
0 tidal gauges
0 other (hst).
(iii) Chemical Characteristics:

Charncterize tributary (e.g., water color is clear, discolored, oily lilm; water qua li ty; genera l waters hed characteristics, etc.).
Explatn:
Identify l:!pecific pollutants, if known

nnturul or man-made discontmuuy m the OHWM docs not neccssanly sever JUrisdiction (e.g., where the stream ternpor.lrily flows underground. or where
the OHWM has been removed by d.:velopment or agricultural practices). Where there is o break in tJ1e 01:-IWM that is unrelated to the waterbody' s flow
regime (e.g. tlo1.1. over a rock outcrop or through a culvert). tho:: agencies wlllluok for mdicators of flow above and below the break .
' lbtd

•A

(iv) Biological Characteri stics. Channel s upports (check all that apply):
0 Rtparian corridor. Charnctcnstics (type. average width) :
0 Wetland fringe. Characteristics
0 Habitat fo r:
0 Federally Listed spec1e.'l. Explain findings:
0 Fish/spawn area~. Explam findmgs :
.
0 Other environmentally-sensitive spec1es. Explam findmgs·
0 Aquauc wildlife diversity Explam findings :
2.

Characteristics of \\Ctlands adjacent to non- TNW that flow directly or indirectly into TNW
(i)

Physical Characteristics:
(a) General Wetland Charactenst•cs:
Propenies .
Wetland siZe:
acres
Wetland type Explam ;
Wetland quality. Explain :
Project wetlands cross or serve as state boundaries. Explain:

(b) General FlO\\ Relationshm with Non-TNW
flow is. Pick List. Explam:
Surface flow 1s: Pick List
Charactcnstics:
Subsurface Oow. Pick Li~t. Explam findings:
0 Dye (or other) test performed.
(c) Wetland AdJacency Determination with Non-TNW.
0 Directly abumng
0 Not directly abutting
0 Discrete wetland hydrologic connection . Explain :
0 Ecolog1cal connccuon. Explam.
0 Separated by berm/barrier Explam·
(d) Proximity <Relationship) to TNW
ProJect wetlands arc Pick List river mib from TNW
Project water!; are Pkk List aenal (straight} miles from TNW.
Flow is from: Pick List.
Estimate approximate location ofwetland as within the Pick List floodplain.
(il) Chemical Characteristics:

Charactenze wetland system (e.g.. water color 1S clear. brown, oil film on surface: water quality: general watershed
charactenshcs: etc). Explam
ldc:nuf)· specific pollutants, 1fknown :
(Iii) Biological Characteristics. Wetland s upports (check aU that apply):

0
0
0

3.

R1panan bu~Ter Characteristic:, (type, average width) :
Vegetation type/percent cover. Explam:
Hab1tal for·
0 Federally Listed spectes Explain lindmgs :
0 Fishispa"'n areas . Explam fmdwgs:
.
0 Other environmentally-sensitive :;pectes. Explain findings:
0 Aquatic. w•ldlire d1versity Explain findings .

Characteristics or all \\ etlands adjacent to the tributary (if any)

All wetland(s) bcmg considered in the cumulauve analysis: Pick List
Approximately (
l acre:, m total arc being comadered in the cumulative analysis.

For each wetland, specify the following:
Du·ectly abuts? <Y /N)

Summariz~

C.

Size fin acres)

Directly abuts? (YIN)

Size (in acres )

overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION
A significant nexus analysis will assess the now char ac teristics a nd functio ns of the lTibulary itself and the functions performed
by any wetlands adjacent to the trib u tary to d etennine if they sig nifica ntly a ffect the chemical, physical, and biological integrity
of a TNW. For each of the foUowing situations, a significan t nexus exis ts if the tributary, in combina tion with all of its adjacent
wetlands, has more than a speculative or ins ubsta ntial effect on the chemical, physical and/or biological integrity of a T NW.
Considerations ' ' ben evaluating significa n t nexus include, but a r c not limited to the volume, duration, and frequency of the now
of water In the tributary and Its p r oximity to a TNW, a nd the fun ctions perform ed by the tributary and nil its adjacent
wetlands. It is not appropriate to determine signifi ca nt nexus based solely on any s pecific threshold of distance (e.g. between a
tributary and Its adjacent wetland or between a tributary and the TNW). Si milarly, the fact an adjacent wetland lies within or
outside of a noodplain is not solely deter mi native of significan t nexus.
Draw connections bet-ween the features documented and the effects on t he TNW , as identified in the Rapanos G uidance and
discussed in the Instructional Guidebook. Factors to consider include, for exa mple:
•
Does the tributury, in combination with its adjacent wetlands (if any), nave the capacity to carry pollutants or flood waters to
TNWs. or to reduce tile amount of pollutants or flood waters reselling a TNW?
•
Does the tributary, in combination with its adjacent wetlands (if any), provide babitat and lifecycle support functio ns for fish and
other species. such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
•
Does Lhe tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon tha t
suppon downstream foodwebs?
•
Does the tributary, in combmalion with its adjacent wetlands (if any), have other re lationships to the physical, chemical, or
biological integnry of the TNW?
Note: the above list of considerations is not incl usive a nd other fu nctions observed or kno wn to occur s hould be documented
below:

D.

I.

Significant nexus findings for non-R PW that has no adjacent wetla nds a nd nows directly or Indirectly into TNWs. Explain
findings of presence or absence ofstgn.ificant nexus below, based on the tributary itself, then go to Section m .D:

2.

Significant nexus Hndings for non-RPW and its a djacen t wetla nds, wher e the non-RPW flows directly or indirectly into
TNWs. Explam findmgs of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section Ill.D:

3.

Significant nexus findings for wetlands adjacent to an RP W but that d o not directly abut the RPW. Explain findings of
presence or absence of ~ignificant nexus below, based on the tributary in combination with all of its adjacen t weUands, thea go to
Section lii.D:

DETERMINATIONS OF .JURISDICTIONAL FINDINGS. THE SUBJ ECT W ATER S/WETLAN DS ARE {C HEC K ALL
THAT APPLY):
1.

2.

TNWs and Adjacent Wetlnnds. Check all that apply and provide size estimates m review area:
0 TNWs.
linear feet
width (fl), Or,
acres.
0 Wetlands adjacent to TNWs.
acres.
RPWs that now direct!)' or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and ra tionale indicating U1at
tributary ts perennial.
.
0 Tributaries ofTNW where tributaries have continuous now ''seasonally" (.:.g., typically three months each year) are
junsdictional Data supporting thts conclusion is provided at Section III.B. Provide rationale indicating that tributary flows
seasonally:

0

Provtde estimates for jurisdtcl!onal waters in the revie\\ area (check all that apply)·
Tributary waters
lmear feet
wtdth (ft).
Other non-wetland waters·
acres.
Identify typc(s) of waters.

0
0
3.

1

Non-RPWs that no\\ direcfl) or indirectly into TNWs.

0

Waterbod:r that~~ not a TNW or an RPW. but nows directly or u1dircctly into a TNW. and it has a significant nexus with a
TNW is Jurtsdtctional. Data supporting this conclusion is provided at Sccuon III.C.

Provide estimate.'\ for JUnsdiCllonal waters wuhln the review area (check all that apply):
0 Tributary waters
lmear feet
wtdth (fil
0 Other non-wetland waters:
acres.
ldenttfy type(s) of waters
4.

Wetlands direct!) abutting an RPW thac now directly or indirectly into TNWs.

0

Wetlands directly abut RPW and thus are jurisdtctional as adjacent wcllands.
0 Wetlands duectly abutung an RPW where tributaries typically flow year-round. Provide data and rationale
indicanng that tnbutary ts perenmal m Section l!I.D.2, above. Provtde rationale indicating that wetland ts
directly abuning an RPW:

0

Wetland~

directly abutting an RPW where tributaries typically now ·'seasonally" Provide data ind1cating that tributary is
seasonal in ~ecllon III.B and ratiOnale tn Secuon 111.0.2, above. Provide rationale indicating that wetland is directly
abuttwg on RPW.

Provide acreage esumates for jurisdictional wetlands m the review area.

5.

acres.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when constdered m combination wtth the tributary to which they are adjacent

0

and with simtlarly situated adJacent wetlands, have a significant nexus with a TNW are junsidictional. Data supporting this
conclusiOn is provided at Section IU.C
Provtde acreage eswnates for Jllnsdtcttonal wetlands m the review area.
6.

\\ etlands adjacent to

0

non-RPW~

that no\\ directly or indirect!} into TNWs.

Wetlands adJacent to such waters. and have when constdered in combinauon wtth the tributary to which they are adjacent and
with similarly suua tcd adJacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III C.

Provide estimates for JUrisdictional
7.

acres.

wetland~

in tllc review area:

acres.

Impoundments of jurisdictional waters.'
As a general rule, the impoundment of a JUnsdictionnl lribuwry remains jurisdictional
Demonstrate thattmpoundment wal. cre:~ted from "waters of the U.S.." or

0
0
0
E.

Demonstrate that water meets the cnteria for one of the categories presented above ( 1-6), or
Demonstrate that water ts tsolated wuh a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE[ WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WlllCH COULD AFFECT 11\'TERSTATE COMMERCE, INCLUDING ANY
SUCII WATERS (CHECK ALL THAT APPLY): 10

0
0
0
0
0

"hich arc or could be U!>«!d b} interstate or foretgn travelers for recreational or other purposes.
from whtch fish or shellfish arc or could be taken and sold in interstate or foretgn commerce.
whtch are or could be used for mdustrial purposes by industnes 111 mterstate commerce.
Interstate isolated waters Explain:
Oilier factors. Explain :

ldcnllfy

~

ater body and summarize rationale supporting determination:

'Sec Footnote# 3.
To complete the analysts n:fcr to the key

1

tn ScctJon Ill D.6 of the InstrUctiOnal Gu1dcbook
•• Prior to assrrring or d«llnlng CWA juristllctiou based solely on tbis category, Corps Di!ltrlcts will etc,·a tc the artlon to Corps and EPA UQ for
rc-.icw con,istent '~ith the proces' dt-scrlbed In the Corps/EPA Memorandum Regarding CH A Act Jurisdiction Following Rapan os.

Prov1de estimate;, for jurisdictional waters m the review area (check all that apply):
Tributary wnters :
lmear feet
width (ft.).
0 Other non-wetland waters: acres .
ldenufy type(s) of waters:
0 Wcllnnds . ncre:..

0

F.

NON-.JURISDICTIONAL WATERS, lNCLUDING WETLAN DS (CHECK ALL T HAT APPL Y):
If potential wetlands were assessed within the review area, these areas did not meet the cri teria in the 1987 Corps of Engineers
Wetland Delineauon Manual and/or appropriate Regional Supplemen ts.
0 Rc\ iew area mcluded isoloted waters w1U1 no substantial nexus to mterstate (or foreign) commerce.
0 Pnor to the Jan 100 I Supreme Court decision in "SW.4NCC." the review area would have been regulated based solely on the
"Migratory Bird Rule" (MBR)
0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
0 Other: (explain , 1f not covered above) :

0

Provide acreage esumates for non-Junsdicuonal waters in the rev1ew area. where the sole potential basis ofjunsdiction 1s the MBR
factors (i c. , presence of migratory birdl., pre1;ence ofendangered species, use of water for irrigated agriculture), using best professiona l
judgment {check all that apply) :
0 Non-wetland waters (i.e.. rivers, streams) :
linear feet
width (ft).
0 LakeSiponds:
acres
0 Other non-wetland waters :
acres. List type ofaquatic resource:
0 Wetlands:
acre:~.
Provide acreage esumates for non-junsdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
a tindmg 1s required for JUrisdiction (check all that opply):
0 Non-wetland waters (1.e., rivers, streams) :
linear feet,
w1dth (ft).
0 Lakes/ponds.
ac res.
0 Other non-wetland waters :
acres . L1st type of aquatic resource:
0 Wetlands .
acres .
SECTION IV: DATA SOURCES.
A. SUPPORTING DATA. Data reviewed for JD (c heck all tha t apply- checked items shall be included in case file and, where checked
and requested, appropnately reference sources beiO\\ ) :
0 Mapl>, plans, plots or plat submntcd by or on behalf of the applicant/consultant:
0 Data sheets preparedlsubm11ted by or on behalf or the applicant/consultant.
0 Office concurs with data sheetsrdelincatlon report
0 Onice does not concur with data shectsftlehneation report.
~ Data sheets prepared by the Corps· Pubhc Not1ce 94-40 dated July 27, 1994.
181 Corps navigable waters ' study·.:!003 Huntington District Ohio River Navigalion Chart I!!6.
0 U.S Geological Survey Hydrolog1c Atlas:
0 USGS NHD data .
0 USGS 8 and 12 digit HUC maps .
~ U S Geological Survey map(s) . Cite scale & quad nnme:7.5-minute New Martinsville quad.
0 USDA Natural Resources Conservation Service Soil Survey. Citation:
0 National wetlands mvenwry map(s). Cite name:
0 State/Local wetland mventary map(s).
0 FEMNnRM maps ·
0 I00-year Floodplatn Elevauon 1s:
(Nauonal Geodccuc Vertical Datum of 1929)
0 Photographs: 0 Aenal (Name & Date):
or 0 Other (Name & Date):
0 Previou~ detcrmination(s). File no and date of re!>ponsc leuer·
0 Applicablel!iupporting case law·
0 Applicable!supponing scientific literature;
0 OUter infom1ation (please specify) :
B. Al>DITIONAL COMMENTS TO SUPPORT JD:
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APPROVED JURISDICTIONAL DETERI\UNATION FORM
U.S. Army Corps of Engineers

This form should be completed by followrng the instructions prov1ded rn Section

rv ol'lhe JD Form Instructional Gu1debook

SECTIOI\ I ; BACKGROul\"0 INFORMATION
i\. REPORT CO'VI PLETIO"'/ DATE FOR APPROVED JURISDICTIONAL DETERI\HNATION (JD):

D.

DISTRICT OFFICE, FILE NAI\tlE, AND NUM BER : CELRH-OR-F, 2007-978 OHR, Section 10 Downstreftm LiJUit RJ\1438.0

C.

PROJECT LOCATION AND BACKGROUND INFORMATION:
State· Kentuy
County/panshlborough: Bracken
City: Foster
Center coonltnates of site (lalllong m degree decimal fonnnt): LaL 38.80035 159074 12° N, Long. -84.203243420404 ° E .
Umversal Transverse Mercator·
Name of nearest waterbody Ohio River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource news: Ohio River
Name of watershed or llydrologic Umt Code (HUC) 509020 I
181 Check 1f map/dJagram of revtew area and/or potential jurisd1cuonal areas is/are avai table upon request.
181 Check if other ~ites (e.g., ofTs1te muigauon sites, disposal sites, etc . .. ) arc associated with this acuon and are recorded on a
diiTerent JD form.

D.

REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determmallon. Date· 10129/2007
0 Field Determination Date(s):

yY)cJr_ tl

d-7!......

1-3 08

~

SECTION 11: SUMMARY OF FIND£NGS
A. RHA SECTIO'l 10 DETERI\<UNATION OF JURISDICTION.

There Are "llal•igab!t· ll'aters ofrhe U.S. ·• wathm Rivers and llarbors Act (RHA ) j un sdic tion (as defined by 33 CFR part 329) in the review
area. [Required]
0 Water~ !>UbJCCt to the ebb and flow of the ude .
l8l Waters are presently used, or have been used in the past, or may be susceptibl e for use to transport interstate or foreign commerce.
Explam . TI1e Oh10 River in the Huntington District has been detennined to be a traditionally navigable (Section 10) water from RM
127.2 to 438.0 under USACE Public Notice 94-40 dated July 27. 1994.

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There 1\re "waten ofthe U.S.'' withln Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)
I. Waters of the L.S.

a. Indicate presence of waters of U.S. In revic" area (check all that apply): 1
181 TNWs. includmg territorial seas
0 Wetlands adjacent to TNWs 2
D
Relatively permanent waters (RPWs) that now directly or indirectly into TNWs
0
Non-RPWs that Oow directly or md1reclly mto TNWs
0
Wetlands directly abutting RPWs that flow directly or mdirectly mto TNWs
0
Wetlands adjacent to but not directly abutung RPWs that flow directly or indirectly into TNWs
0 Wetlands adJacent to non-RPWs that llow directly or indirectly into TNWs
0
Impoundments ofjurisdictional waters
0
Isolated (Interstate or intrastate) waters. 1ncluding isolated wetlands

b. Identify (estima te) size of waters of the U.S.ln the review area:
w1dth (ft) and/or
Non-wetland waters. 310.8 miles linear feet:

Wetlands:

acres .

acre::..

c. Limits (boundaries) of jurisdiction based on: Established by Corps navigation study.
Elevation ofestablished OHWM (If known) :
2.

1

Non -l' eguJated waters/wetlands (check if applicable): 3
0 Potentially junsdicuonal waters and/or wetlands were assessed within the review area and dett:rmined to be not jurisdic tional.
Explain:

Boxes checked below shall b<: support!!d by comph:ting the uppropnate sections 10 Seclion Ill below.
For purposes ot' 1h1~ form, an Rl'W is defined as a tributary 1hat 1s not a TNW and lhal typ1cally flow' year-round or has conunuous flow at least "seasonally'·
{e.g.. typ1cully 3 momhs)
'Supporting do.:umcnwuon IS prcsentl.'d in Section lll.F.
2

SECTION Ill: CWA ANALYSIS

A. TN\\'s AND WETLANDS ADJACENT TO TNWs
The agencies \1 ill a~scrt jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW. complete
Section Lll.A.l and Section lii.D.t. only; if the aquatic resource is a wetland adjacent to a TNW, complete SeclloDB lii.A.l and 2
and Section II J.D. I.; otherwise, see Section UI.B below.
1.

TN\\
ldenllfy TNW: Ohio River .

Summari7e rauonnle supponing detemunation: Tile Ohio River m the Huntington District has been determined to be a traditionally
na,igable (Secllon 10) water from RM 1:!7.2 to 438.0 under USACE Public Notice 94-40 dated July 27. 1994.

2.

B.

Wetland adjacent to TN\\
Summar1ze rauonalc ~upportmg conclusion that wctllllld is "adjacent":

CI-I\RACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):
This section summarizes Information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine'' hethcr or not the standards for jurisdiction estabU~hed under Rapa11ns have been met.
The agencies will assert jurisdiction over non-navigable tributAries ofTNWs where the tributaries arc 14 relativcly permanent
\\<aters" (RPWs), i.e. tributaries that typically now year-round or have continuous now at least seasonally (e.g., typically 3
months). \ 11etland that directl~ abuts an RPW is al o jurisdktional. If the aquatic resource is not a TNW, but bas year-round
(perennial) flO\\' , skip to Section 111.0.2. lftbe aquatic resource is a wetland directly abutting a tributary with perennial now,
skip to Section IU.D.4.
A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA r egions will include In the record any available information that documents the existence of a significant nexus between a
relatively permanent tributal') that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

lf the waterbody4 is not an RPW, or a wetland directly abuttinl! an RPW, a JD will require additional data to determine if the
waterbody bas a significant nexus with a TNW. lf the tributal') has adjacent wetlands, the significant nexus evaluation must
con~ide r the tributal')' in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent 1\etlnnds, or both. If the ,JD covers a tributary with adjacent wetJands. complete Section UJ.B.l for
the tributary, Section 111.8.2 for An) onsitc wetlands, and Section 111.8.3 for all wetlands adjacent to that tributary, both onsite
and offsite. Tbe determination \" hether a significant nexus exists is determined in Section lll.C belo\\.
1.

Characte ristics of non-TN\.Vs that now directly or indirectJy into TNW
(i )

Genet·at Area Conditions:
Watershed Slle:
Pick List
Dramage area.
Pick List
Average annual ramfall
inches
inches
Average annual snowfa ll:

(ii ) Phy~ical Cha racteristics:

(a) Relauonship with TN\l/.
D Tributary flows d1rectly into TNW
D Tributary flows through Pick List tributaries before eotermg rNW.
Project waters are Pick List river miles from TNW.
Project waters are Pick List n vcr miles from RPW.
Project waters are Pick List aenal (straJght) mi les from TNW.
Project waters are Pick List aerial (stratght) miles from RPW.
Project waters cross or serve as state boundaries. Explain:
Identify flow route to TNW5 :

• Sote tha11ho: ln~tructional Gu1dchnok coo tOIO\ addliiOnol mformouon regarding swales, duches, washes. and ert~SIOnal features gcncmll y 1111d in the arid
We~1.

' flow route can bo: dcscnhed by id.:nufying. e.g .. tnbutory a, which tlows thro ugh the review area, to flo\\. into tnbulllry b, wh1ch then flows into TNW.

Tributary stream order. if known :
(b) General Tributary Characteristics {check all that apply);
Tribulal) ts:
0 Natural
0 Artific1al (man-made). El(platn:
0 Manipulated (man-altered). E.'p lain :
Tributary properties wtth respe.:tto top of bank (estimate):
AYerage width·
feet
Avernge depth.
feet
A' erage side slopes: Pick List.
Primary tributary substrate composition (check all that apply) :
0 Silts
0 Sands
0 Cobbles
0 Gravel
0 Bedrock
0 Vegetation Type/% cover:
0 Oth..:r Explain:

0
0

Concrete
Muck

Tributary condition/stability [e.g., highly eroding. s loughing banks]. El(plain·
P~ence ofrunJriffielpool complexes. Explain:
Tributal) geometry: Pick List
Tributary gradient (approximate average slope):
%
(c)

Flo" :
Tributary provtdes for: Pick List
Estimate average number of flow evenb 111 review area/year: Pick List
Describe flow n:gime :
Other inf(1mlallon on duratton and volume·
Surface flow ts: Pick List. Characteristics:
Subsurface flow· Pick Ust. El(plain findings :
0 Dye (or other) test performed:
Tributary has (check all that apply) :
0 Bed and banks
0 OIIWM6 (check all illdtcators that apply)
0 clear, natural line impressed on the bank
0 changes m the character of sot I
0 shel\·ing
0 vegetation malted dO\\n, bent, or absent
0 leaf litter disturbed or washed away
0 sediment depostuon
0 water staining
0 other (hst):
0 Discontmuous OHWM 7 Explain :

0
0

0

0
0

0

0

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
muluple observed or predicted flow events
abrupt change in plant community

If factors mher than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
0 Htgh Tide Line indicated by:
0 Mean High Water Mark indicated by:

0
0
0
0
D

oil or scum ltne along shore objects
fine shell or debns deposits (foreshore)
physical marktngs/charactensucs
tidal gauges
other (ltst)

0
0
0

survey to available datum;
physical markmgs:
vegetation lines/changes in vegetation types.

(ill) Chemical Characteristics:

Characterize Lrtbutary (e.g., water color is clear, discolored. mly film; water quality: general watershed charactenstics, etc.).
Explatn·
ldemify specific pollutants. if known :

•A nururnl or m.m-made dtsconunully m the OHWM does not ncccssanly sever JUrisdiclton (e.g.• where the stream temporarily flows underground, or where
the OHWM hus been removed by development or agricultural pructicc:s). Where there is n brenk in the OHWM that i~ unrelated to the wnlerbody's llow
rcgtmc (e.g , now over o rock outcrop or through u culvert). the ugencics will look f1>r indicnrors of flow above and below the break.
' Ibid .

(h) Biological C haracteristics. Channel supporh (check all that apply):
0 Ripanan corridor Characteristics (type average width):
0 Wetland fringe . Characteristics·
D Habitat for;
0 Federally Listed species. Explain finding!>:
0 Ftshlspawo areas. Explain lindmgs :
•
0 Olher environrnentally-seru;itive species Explain findings:
D Aquaticm·ildlife diversity. Explam findings:
2.

C baract er iJ>tic~

(I)

of wetlands adjacent to non-T~ W that

no,~

directly or indirectly into TN\V

Physical C haracteristics:
(a) Genera l Wetland Characteristics:
Properttes·
Wetland stze:
acres
WeUand type. Explam
Wetland quality. Explam:
Project '~etlands cross or serve 3Ji !>tate boundaries. Explain:

(h) General Flow Relationshtp with t-:on-TNW:
Flm\ is: Pick List. Explain:
Surface flow is: Pick List
Characteristics:
Sub~urface

0

flow: Pick List Explam fmdings:
Dye (or other) test performed :

(c) Wetland Adtacency Determination with Non-TNW.
0 Drrectly abuttmg
0 Not dtrectly abutung
0 Discrete wetland hydrologtc con nection Explain:
0 Ecological connecuon Explam.
D Separated by bcrmJbarrier Explam:
(d) Pro,.imitv CRelauonshipl to TNW
Proj~-ct wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) mile~ from TNW
Flow ts from: Pick List.
E~hmate approximate location of wetland os within the Pick List Ooodplam.
(ii) C hemical C haracteristics:
Characterize \\etland system (e.g .• water color is clear. brown, otl film on surface; water qualuy; general watershed
characteri:;tics; etc.). Explain:
Jdcmify :<p<.-.;liic pollutant:>, if known:
(Iii) Biological Characteristics. Wetland supporb (check all that apply):

0
0
0

J.

Riparian bu!Ter. Characteristics (type. overage width):
Vegetation type/percen t cover Explom:
llabuat for·
0 Federally Listed species. Explatn findmgs ·
0 Fish/spawn areas. Explain lindmgs
0 Other ennronmentally-senstttve species. Explain lindJngs :
0 Aquatic/wildlife diversity. Explain findings :

Characteristic\ of aU \\ctlands adjacent to the tribulal") (if any)
All wetland(s) being con.~idered in the cumulative analyst~ Pick List
Approximately (
) acres in total arc being considered in the curnulati' e analyst~

for each wetland, spec1fy the following :
Directly abuts? CY/Nl

Size (in acres)

Directly ab uts? CY!N)

Size (in ac res)

Summarize OYerall biological, chemical and phys1cal functions being performed:

C.

SIGNIFICANT NEXUS DETER MINATION
A significant nexus analysis will assess the flow cha racter lscics and funccions of the tributary itself and the functions performed
by nn) wetlands adjacent to the trib utary to d etermine if they sig nificantly affect the chemical, physical, and biological integrity
of a TNW. For each of the fo llowing situations, a significant nexus exis ts if the tributary, in combination with all of its adjacent
wetlands, bas mo re than a speculative or ins ubscan tial effect on the chemical, physical a nd/or biological integrity of a TNW.
Considerations when evaluating s ignificant nexus include, but a re not limited to the volume, duration, and frequency of the fl ow
of water in the tributary and its proxim ity to a T N\V, a nd the functions performed by the tributary and aU its adjacent
wetlands. It Is not appropriate to determine significa nt nex us based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetla nd or beh\ cen a tributary and the TNVV). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinn tlve of significant nexus.
Dra" connections between the features doc u mented a nd the effects on the TNW, a s identified in the Rapanos Guidance and
discussed in the Instructional G uidebook. Facto rs to consider incl ude, for example:
•
Does the tributary, m combination with its adjacent wetlands (if any), have the capacity to carry pollutants or nood wa te rs to
TNWs, or to reduce the amount of pollutant!> or flood waters reaching a TNW?
•
Does the tributary, in combination with its adjacent wetlands (if any), provide habi tat and lifecycle support functions fo r fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
•
Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?
•
Does the tributary, in combination with its adjacent wetlands (if any), have olher relationships to the physical, chemical, or
biological integrity of the TNW?
Note: the above list of considerations is not inclusive and other fun ctions o bserved or known to occur should be documented
below:

D.

I.

Significant nexus findings fo r non-RPW that has no adjacent wetlands nod flows directly or indirectly into TNW s. Explain
findings of presence or absence ofsignificant nexus below, based on the tributary itself, then go to Section III.D:

2.

Signjficant nexus findings for non-RPW and Its adj acent wetla nds, wher e the non-RPW flow s directly o r indirectly into
TNWs. Explain find111gs nf presence or absence of significant nexus below, based on the tributary in combination with all of 1ts
adjacent wetlands. then go to Section lii.D:

3.

Significant nexus findings for wetla nds adjacen t to an RPW but t ha t do not directly abut the RPW. Explain findings of
presence or absence ofsignificant nexus below, based on the tributary in combination with all orits adjacent wetlands, then go to
Section lli.D·

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATER S/WETLANDS ARE (C HECK ALL
THAT APPLY):

1.

TNWs and Adjacent Wetlands. Check all that apply and prO\ ide size estimates in review area:
0 TNWs:
linear feet
width (ft), Or,
acres
0 Wetlands adJacent to TNWs:
acres.

2.

RPWs that no" directly or indirectly into TNWs.
Tributaries ofTNW~ where tributaries typically now year-round are jurisdictional. Provide data and rat ionale indicating that
tnbutary as perennial.
0 Tributaries orTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are
JUnsdtcuonal Data supporting lhas conclusion IS provided at Section III.B. Prov1de rationale indicating that tributary flows
seasonally:

0

Pro\'nle estimate!!> for jurisdictional waters in the rev1ew area (check all that apply):
Tnbutary waters:
hnear feet
width (ft)
Other non-wet land waters :
acres .
Identify ty~'(s) of waters.

0
0
3.

Non-RPWs 8 that flO\\ directly or Indirectly into TMVs.
Watcrbody tbat1s not a TNW or an RPW, but llows directly or mdirectly into a TNW, and it has a Significan t nexus with a
TN\\ IS jUnsdiCtional. Data supporting this conclusion IS provided at Section Ill. C.

0

Provide estimates for junsdicuonal waters wttlunthe review area (check all that apply):
0 Tributary waters:
lmear feet
wtdlh (fi).
0 Other non-wetland water~.
acres
Identify type(s) of waters:
4.

\"etlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdtctional as adjacent wetlands.
0 Wetlands directly abuttmg an RPW where tributanes typically flow year-round. Provide data and rationale
mdicating that mbutary is pererm1al m Section lfi.D.2, above. Provide rationale indicating that wetland is
dtreclly abutting ru1 RPW:

0

0

Wctlan~ directly

abutung an RP\\ where lnbutaries typtcally flow "seasonally." Provide data tndicating that tributary is
seasonal in Section Ul.B and rauonalc io Section III.D.2, above. Provide rationale indicating that wetland is dtrectly
abuttmg an RPW.

Provide acreage esumates for jurisdictional wetlands tn the rcvtcw area:
5.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not dtrectly abut an RPW, but when considered m combination with the tributary to which they are adjacent
and wnh Sirntlarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidicuonal. Data supporting this
concluston ts provided at Section lli.C.

0

Provide acreage estimates for ;unsdicuonal wetlands tn tbe review area:
6.

E.

acres.

Wetland~ adjacent

0

to non-RPWs that flo\\ directly or indlrcetl) Into TNWs.
Wetlands adjacent to ~uch waters, and have when constdered in combination with the tributary to which they are adjacent and
wtth similarly suuated adjacent wetlands, have a significant nexus witl1 a TNW are jurisdictional. Data supporting this
conclusion is provided at Section Ill C.

Provide estimates for JUrisdtcllonal wetlands m the review area :
7.

acres.

acres.

Impoundments of jurisdictional waters.9
As a general rule, the unpoundment of a jUrisclicuonnl tributary remains JUnsdJctJonal.
0 Demonstrate that tmpoundrnent wa~ created from "waters of t11e U.S.," or
0 Demonstrate that water meets the cntena for one of the categories presented above ( 1-6), or
0 Demonstrate that water ts tsolated wtth a nexus to commerce (see E below).

ISOLATED (I'ITERSTATE OR INTRA-STt\TE] \\ATERS, INCLUDING ISOLATED WETLANDS , THE USE,
DEGRADATION OR DESTRUCfiON OF WIUCil COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CIIECK ALL THAT APPLY):i 0
0 whtch are or could he used b} tntc~tate or foreign travelers for recreational or other purposes.
0 from whtch fish or shellfish are or could be taken and sold 111 tnterstate or foreign commerce.
0 whtch are or could be used for industrial purposes by industnes m mterslate commerce.
0 Interstate tsolated water.; Explain :
0 Other factors . Explain :
Identify water body and summarize rationaJe supporting determination:

•see Footnot-.: II 3.
Q

To complete the analysts refer to the key tn Secllon 111.0.6 of the Instructional Gutdebook.

10

Prior to auertlng or declining C\\< A jurudlctlon ba~ed solei~ on th is categol'), Corps Districts" Ill elevate tbe action to Corps and EPA HQ for
re•len coosl~teot uhb tbe prnees• described in th e Corp!JEPA H~mora11dum RegardiJ1g CWA Act Jurb,dictinn Followlng Rapa11o.o;.

PrO\ ide: estunates for jurisdictional waters m the review area (check all that apply):
Tributary waters.
linear feet
width (fl)
0 Other non-wetland waters· acres
ldenul'y typc(s) of water~ .
0 Wetlands· acres .

0

F.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areal. did not meet the criteria m the 1987 Corps of Engmeers
Wetland Delineation Manual and/or appropriate Reg1onal Supplements.
0 Review area mcluded 1solated waters with no :>ubstantial nexus to interstate (or roreign) commerce.
0 Prior to the Jan 200 I Supreme Court decision in "SWANCC.'' the review area would have been regulated based solely on the
" Migratory B1rd Rule" (MBR)
0 Waters do not meet the "Significant Nexus" standard, \\here such a finding 1s required for jurisdicuon . Explain:
0 Other (explain , if not covered above).

0

Prov1de acreage estunntes for non-Junsdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply}:
0 Non-wetland waters (i.e., rivers, streams):
linear feet
width (li) .
0 Lakes.. ponds:
acres
0 Other non-wetland waters:
acres. L1st type of aquatic resource :
0 Wetlands:
acres .
Provide acreage ~timates for non-Jurisdictional waters 10 the review area that do not meet the "Significant Nexus" standard, where such
a findmg is required for junsdicuon (check all that apply).
0 Non-wetland waters (i.e., rivers, streams):
hnear feet,
width (ft)
0 Lakes/ponds:
a.:res .
0 Other non-wetland waters·
acres . List type of aquatic resource .
0 Wetlands :
acres.
SECTION IV: DATA SOURCES.
A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case tile and, where checked
and reque!>ted, appropriutcly reference sources below)
0 Maps, plans. plots or plat submitted by or on behalf of the applicant/consultant.
0 Data sheets prt:pared1submitted by or on behalfof the applicant •consultant.
0 Office concurs with data sheets/delineation report .
0 Office doel> not concur with data sheets/delineation report .
181 Data sheeL~ prepared by the Corps: t>ubhc Notice 94-40 dated July 27, 1994.
18! Corps na,igable waters' study·2003 Huntmgton Dtstnct Ohio River Navigation Chart 121.
0 U S Geological Survey Hydrologic Atlas:
0 USGS NHD data .
0 USGS 8 and 12 digu HUC maps.
181 US. Geological Survey map(s) Cite scale & quad name:7.5-minute Moscow quad.
0 USDA Natural Resources Conservation Serv1ce Soil Survey. Citation:
0 National wetlands inventory map(s). Cite name:
0 State!Local wetland mvcntory map(s)
0 FEMAIFIRM maps:
0 100-year Floodplain Elevation 1s
(National Geodecuc Vertical Darum of 1929)
0 Photographs: 0 Aenal (Name & Date)·
or 0 Other (Name & Date)·
0 Previous detennmauon(s). File no and date of response letter:
0 Applicablclsupportmg case law·
0 Applicable!supponmg sc1enufic literature:
0 Other information (please specify).
B. ADDITIONAL COMl\tENTS TO SUPPORT JD:
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Applicant: No Applicant Found

Site Name

Waters List

County State

Show All On Map
Name

2007-978 OHR
Downstream
Limit
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HUC Ac.cNamil

Middle Ohio-Little
Miami
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Utm Y Coordmate
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-
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-
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