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APPROVED JURISDICTIONAL DETERMlNATlON FORM
U.S. Army Corps of Engineers

Thts form should be completed by following the instructions provided in Section IV of the JD Fonn Instructional Guidebook.
SECTION 1: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CELRH-OR-F, 2007-978 OHR, Sccti;:lO Upstream

c.

D.

Lit

~ ~

RM 127.2

PROJECTLOCATIONANDBACKGROUNDJNFOR!\1ATION:
)11.
!-3-o8
Statc:West Vtrginia
County/parish/borough: Wetzel
City: New Martinsville
Center coordinates of site (!at/long in degree decimal format): Lat. 39.655557732696° N, Long. -80.8641158261144° E.
Universal Transverse Mercator:
Name of nearest watcrbody: Ohio River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Ohio River
Name of watershed or Hydrologic Unit Code (HUC): 503020 I
181 Check tfmap/diagram of review area and/or potential jurisdictional areas is/are available upon request.
181 Check tf other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a
different JD form.
REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: 10/29/2007
Field Dcternunation. Date(s):

181
0

SECTION H: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Arc "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review
area. [Required)
D Waters subject to the ebb and flow of the tide.
181 Waters arc presently used. or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain: The Ohio River in the Huntington District has been determined to be a traditionally navigable (Section I 0) water from RM
127.2 to 438.0 under USACE Public Notice 94-40 dated July 27, 1994.
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are ·'11'aters of the U.S." within Clean Water Act (CWA) junsdiction (as defined by 33 CFR part 328) in the review area. [Required]
1. Waters of the U.S.

a. Jndicate presence of waters of U.S. in review area (check all that apply):
~

D

0
0
0
0
0
0
0

1

TNWs, mcluding territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that !low directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that !low directly or indirectly into TNWs
ImpoundmenL~ of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
width (ft) and/or
Non-wetland waters: 310.8 miles linear feet.
Wetlands:
acres.

acres.

c. Limits (boundaries) of jurisdiction based on: Established by Corps navigation study.
Elevatton of established OHWM (if known):
2.

1
l

Non-regulated waters/wetlands (check if applicable): 3
0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explam:

Boxes checked below shall he supported by completing the appropriate sections an Section Ill below.
For purpo~es of this fonn. an RPW is defined as a tributury that is not a TNW and that typically !lows year-round or has continuous flow at least "seasonally"

(e.g, typically 3 months).
1

Supporting documentation is prcst:nled m Section Ill .f.

SECTION Ill: CWA ANAL\ SIS
A.

T'IWs AND WETLANDS ADJ.\CENT TO TNWs
The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
ection III.A.I and Section rn.D.I. onl); if the aquatic resource is n wetland adjacent to a TNW, complete Sections IU.A.l and 2
and Section III.D.I.; otherwise, see Section Ill.B below.

l.

Tl\W
Identify TI\W. Ohio River .
Summanze rauonale supporting detenmnation: The Ohto River in the Huntington Dislrict has been determtned to be a traditionally
navigable (Section 10) water from RM 127.2 to 438.0 under USACE Public Notice 94-40 dated July 27, 1994.

2.

B.

Wetland adj acent to TNW
Summarize rationale supportmg concluston that wetland ts "adjacent".

C HARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (lf ANY):
This section summarizes Information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.
The agencies" ill assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries arc "relatively permanent
waters" (RPWs), I.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section lli.D.4.
A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record an) available information that documents the existence of a significant nexus between a
relatlvrl) permanent tributary that is not perennial (and its adjacent wrtlands if any) and a traditional navigable water, even
though a significant ne\us finding is not required as a matter of law.
4

If the\\ aterbod) is not an RPW, or a \\Ctland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. lfthe tributal') has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant neAus evaluation that combines, for
anal) tical purposes, the tributary and all of its adjacent "etlands is used whether the review area identified in the JD request is
the tributary. or Its adjacent \~etlands, or both. If the JD covers a tributary \~ith adjacent wetlands, complete Section 111.8.1 for
the tributary, Section lll.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite
a nd offsite. The determination whether a significant nexus exists is determined in Section IU.C below.
I.

C haracteri~tic~

of non-TNWs that flow directly or indirectly into TNW

(I)

General Area Condition!>:
Watershed s1ze:
Pick List
Pick List
Drainage area·
Average annual ramfall
inches
Average annual snowfa ll :
mches

(ii)

Ph) sical Characteristics:
(a) Relationshtp with TNW:
0 Tributary flows directly into TNW.
0 Tributary flow~ through Pick List tnbutaries be fore entering TNW.
Project waters are Pick List n ver mtles from TNW.
ProJect waters are Pick List river rru les fro m RPW.
Project waters are Pick List aerial (str31ghi) miles from TNW.
ProJeCt waters are Pick List aerial (straight) mtles from RPW.
Project waters cross or serve as stale boundanes. Explain:
Identify flow route to TNWl·

' Note Lha1 Lhe ln~lructional Guidebook con1ains addH1onal infonnation rcgard10g swales, ditches. washes. and cros1onal features generally and in Lhc arid
We;L

' Flo" route can be described by tdenufying, e.g., tributary n. wh1~h flows through the review area. to fl ow into tributary b, which then fl ows into TNW.

Tributary stream order, if known:
(b) General Tributary Characteristics (check all that apply):
Tributary is:
0 Natural
0 Artificial (man-made). Explain:
D Manipulated (man-altered). Explain:
Tributaf) properties with respect to top of bank (estimate):
Average width:
feet
Average depth:
feet
Average side slopes: Pick List.
Primary tributary substrate composition (check all that apply):
D Silts
D Sands
0 Cobbles
0 Gravel
D Bedrock
D Vegetation. Type/% cover:
0 Other. Explain.

D Concrete
0 Muck

Tributary condition/stability [e.g., highly eroding, s loughing banks] . Explain:
Presence of nm/ri ffielpool complexes. Explain:
Tributary geometry: Pick List
Tributary gradient {approximate average slope):
%
{c)

Flow:
Tributary provides for: Pick List
Estimate average number of flow events in review arealyear: Pick List
Describe flow regime:
Other mtbrmation on duration and volume:
Surface flow is: Pick List. Characteristics:
Subsurface flow: Pick List. Explain findings:
0 Dye (or other) test performed:
Tributary has (check all that apply).
0 Bed and banks
0 OHWM 0 (check all indicators that apply):
0 clear, natural line impressed on the bank
0 changes in the character of soil
D shelving
0 vegetation matted down, bent, or absent
0 leaf litter disturbed or washed away
0 sediment deposition
0 water staining
D other (list):

0

0
0

0

0
0
0
0

the presence of litter and debris
destruction of ten·estrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant community

7

Discontinuous OHWM. Explain:

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply):
0 High Tide Line indicated by:
0 Mean High Water Mark indicated by:
0 01! or scum line along shore objects
0 survey to available datum;
0 fine shell or debris depoSitS (foreshore) D physical markings;
0 physical markings/characteristics
0 vegetation lines/changes in vegetation types.
0 tidal gauges
0 other (hst):

(iii) Chemical Characteristics:
Characterize tributary (e.g. , water color is clear, discolored, oily lilm; water q uality; general warershed characteristics, etc.).
Expla1n:
Identify ~peci!ic pollutants, if known:

natural or man-made discontinuity 1n the OHWM does not neccssanly sever jurisdiction (e.g., where the stream tempomrily flows underground, or where
the OHWM has been removed by d..:velopm~nt or agricultuml practices). Where there is a break in the OHWM thor is unrelated to the walerbody's flow
regime (e.g., tlow over a rock outcrop or lhrough a ..:ulven), lhe agencies will look for indicators of flow above and below the break.

•A

7

lbid

(iv) Biological Characteristics. Channel supports (check all that apply):
0 Rtparian corridor. Charactenshcs (type. average width):
0 Wetland fringe. Characteristics·
0 Habitat for:
0 Federall} Listed spec1es. Ex.plam findings:
0 Fislnpawn areas. Explam findings:
.
0 Other environmentally-sensitive spec1cs. Explain findings·
0 Aquatic wildlife diversity. Explam findings:

2.

Characteristics of wetlands adjacent to non-TN\.\' that flow directly or Indirectly into TNW
(i)

Physical Characteristics:
(a) General Wetland Charactensucs:
Propenie.~ :

Wetland s12e:
acres
Wetland type. Explam·
Wetland quality. Explain:
Project wetlands cross or serve as state botmdaries. Explain:
(b) General Flo\\ Relationship with Non-TNW.
flow is Pick List. Expla in:
Surface flow 1s: Pick List
Charactenstics:
Subsurface flow: Pick List. Explam findings:
0 Dye (or other) test performed:
(c) Wetland Adjacency Determination with Non-TNW.
0 Dire~tly abutting
0 Not d1rectly abutting
0 Discrete wetland hydrologic connection. Explain:
0 Ecological connccuon. Explam
0 Separated by berm/barrier Explam:
{d) Prox1mity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(il) Chemical Characteristics:
Charactenze wetland system (e.g .. water color IS clear, brown, oil film on surface; water quality; general watershed
charactensllcs; etc ). Explam·
tden11fy specific pollutants, if known:
(iii) Biological C haracteristics. Wetland supports (check all that apply):
0 R1parian butTer Characteristiclt (type, average width):
D Vegetation type/percent cover. Explain:
0 Hab1tat for·
0 Federally Listed spectes. Explain findmgs:
0 Fish/spawn areas. Explain findmgs:
.
0 Other environmentally-sensitive ~pecies. Explain findings:
0 Aquauc wildlife diversity. Explain findings:

3.

Characteristics of all "etlands adjacent to the tributary (if any)
All wetland(s) bemg considered in the cumulauve analysis: Pick List
Approximately {
) acres 111 Iota I are being considered 111 the cumulative analysis.

For each wetland, specify the following:
Directly abuts? CY /Nl

Summariz~

C.

Size (in acres)

Directly abuts'? CY/N)

Size (in acres)

overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMlNATION
A significant nexus analysis will assess Lhe flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine If they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the foUowing situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations ''ben evaluating significant nexus include, but arc not limited to the volume, duration, and frequency of the flow
of water In the tributary and Its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
•
Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
•
Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
•
Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?
•
Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?
Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

D.

1.

Significant ne:\us findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IU.D:

2.

Significant ne:\us findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explam lindmgs of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section HI.D:

3.

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section ni .D:

DETERMINATIONS OF JlJRlSDICTIONAL FlNDlNGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):
1.

2.

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
0 TNWs.
linear feet
width (fi), Or,
acres.
0 Wetlands adjacent to TNWs:
acres.
RPWs that flow directly or indirectly into TNWs.
Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating tl1at
tributary is perennial.
D Tributaries ofTNW where tributaries have continuous flow ''seasonally" (.:.g., typically three months each year) are
junsdichonal. Data supporting thts conclusion is provided at Section III.B. Provide rationale indicating that tributary flows
seasonally:

0

Provide estimates for jurisdictional waters in the revie\\ area (check all that apply):
Tributary waters:
lmear feet
wtdth (ft).
Other non-wetland waters:
acres.
Identify type(s) of \\'aters:

0
0
3.

Non-RPWs8 that flo" direclly or indirectly into TNWs.
Waterbody thatts not a TNW or an RPW, but llows directly or indirectly into a TNW. and it bas a significant nexus with a
TNW is jurisdictional. Data supporting tbL~ conclusion is provided at Section Ill. C.

0

Provide estimates for JUnscticuonal water~ wnhin the review area (check all that apply):
0 Tributary waters·
lmear feet
wtdth (ft)
0 Other non-wetland waters:
acres.
ldentt fy type(s) of waters:

4.

Wetlands directl) abutting an RPW that flow directly or indjrectly into TNWs.
Wetlands directly abut RPW and thus are jurisdtctional as adjacent wetlands.
0 Wetlands dtrectly abuttmg an RPW where tributaries typically flow year-round. Provide data and rationale
mdtcating that tnbutary ts perenmal tn Sectton IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

0

0

Wetland., dtrectly abutttng an RPW where tributaries typically flow "seasonally." Provide data indlcating that tributary is
seasonal in Section 111.8 and rationale m Section II I.D.2, above. Provide rationale tndtcatmg that wetland is directly
abutting an RPW.

Provide acreage estimates fo r jurisctictional wetlands in the review area:

5.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
0 Wetlands that do not directly abut an RPW, but when considered m combmation with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conc lusiOn is provided at Section lll.C.
Provtde acreage estimates for junsdictlonal wetlands m the revtew area:

6.

E.

acres.

Wetlands adjacent to non-RPWs tbat now directly or indirect!} into TNWs.
Wetlands adjacent to such waters. and have when constdered in combination wtth the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is proYided at Section lli.C.

0

Provide estimates for JUrisdictional wetlands in the review area:
7.

acres.

acres.

Impoundments of jurisdictional waters.'
As a general rule, the impoundment of a JUnsdictional tributary remains j urisdictional.
0 Demonstrate that impoundment was created from "waters of the U.S.," or
0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or
0 Demonstrate that water is isolated wtth a nexus to commerce (see E below).

ISOLATED (INTERSTATE OR INTRA-STATE( WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WIIICll COULD AFFECT INTERSTATE COMMERCE. INCLUDING ANY
SUC il WATERS (CHECK ALL THAT APPLY): 10
0 "'hich are or could be used by interstate or foreign travelers for recreational or other purposes.
0 from whtch lish or shellfish are or could be taken and sold tn interstate or foreign commerce.
0 whtch are or could be used for industrial purposes by industries tn interstate commerce.
0 Interstate isolated waters. Explam
0 Other factors. Explam:
ldenlify water body and summarize rationale supporting determination:

' See Footnote II 3.
• To complete tl1e analysts refer tO the key 111 Sectton Ill D.6 of the lnstructtonal Guidebook
•• Prior to ll!i~l'rtiog or declining CWA jurisdiction based solely on this category, Corps Districts will ele\'Bte the action to Corps and EPA UQ for
review consistent Y.ith the process described In the Corps/EPA .Hemorandum Regarding CJI .4 AN Jurisdiction Fallowing Rapanos.

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tnbutary waters:
ltnear feet
width tft).
Other non-wetland waters:
acre~.
Identify type(s) of waters:
0 Wetlands
acres.

0
0

F.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
0 Rcvtew area included isolated waters with no substantial nexus to anterstate (or foreign) commerce.
Pnor to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the
"Mtgratory Bird Rule" (MBR).
0 Waters do not meet the "Significant Nexus" standard, where such a finding ts required for jurisdiction. Explain:
0 Other: (explaan, tf not covered above):

0

0

Provide acreage esttmates for non-junsdicttonal waters 10 the revtew area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered spectes, use of water for irrigated agriculture), using best professional
judgment (check all that apply):
0 Non-wetland waters (i.e., rivers, streams):
lmear feet
width (ft).
0 Lakes/ponds:
acres.
0 Other non-wetland waters:
acres. List type of aquatic resource:
0 Wetlands:
acres.
Provtde acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
a finding is required for jurisdiction (check all that apply) .
0 Non-wetland waters (i.e., rivers, streams):
ltncar feet,
width (ft).
0 Lakes/ponds:
acres.
0 Other non-wetland waters:
acres. List type of aquatic resource:
0 Wetlands:
acres.

SECTION IV: DATA SOt:RCES.
A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked
ami requested, appropnately reference sources below)·
0 Maps, plans. plots or plat submitted by or on behalf of the applicant/consultant:
0 Data sheets prepared 'submttted by or on behalf of the applicant/consultant.
0 Office concurs with data sheets 1delincatton report
0 Office doe~ not concur with data sheets'delineauon report
l'8J Data sheets prepared by the Corps: Publtc Nouce 94-40 dated July 27, 1994.
l'8J Corps navigable waters' srudy-::!003 Huntington District Ohio River Navigation Chart 186.
0 U.S. Geological Survey Hydrologic Atlas:
0 USGS NHD data.
0 USGS 8 and 12 digit HUC maps.
l'8J U.S. Geological Survey map(s). Cite scale & quad name:7.5-minute New Martinsville quad.
0 USDA Natural Resources Conservation Service Soil Survey. Citation:
0 National wetlands inventOry map(s). Cite name:
0 State/Local wetland inventory map(s):
0 FEMA/FIRM maps
0 I00-year Floodplain Elevation is:
(National Geodectic Vertical Datum of 1929)
0 Photographs· 0 Aerial (Name & Date):
or 0 Other (Name & Date):
0 Previous determmauon(s) File no. and date of response leuer:
0 Applicable/supporting case law·
0 Applicable/supporting scientific literature:
0 Other information (plea:.e specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by fotlowing the IDStructions provided in Section IV of them Form Instructional Guidebook.
SECTIOI'I I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURI SDI CTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, Al"''D NUM BER: CELRH-OR-F, 2007-978 OHR, Section 10 Downstre~ m Li,Ut RM 438.0

YJ/aJr..tl

d-7~

1-3 08

C.

PROJECT LOCATION AND BACKGROUND INFO RMATION:
State:Kentuy
County'parishlborough: Bracken
City: Foster
Center coordmates of site (lot/long in degree dec1mal format): Lat. 38.80035 I 590741 2° N, Long. -84.203243420404° E.
Universal Transverse Mercator:
Name of nearest waterbody: Ohio River
Name of nean:st Traditional Navigable Water (TNW) into wh1ch the aquatic resource nows: Ohio River
Name of watershed or llydrologic Unit Code (HUC') 509020 I
181 Check if map/diagram ofrev1ew area and/or potential jurisdictional areas is/are available upon request.
181 Check 1f other site~ (e.g .. o!Tsite mitigation sites, disposal sites, etc . .. ) are associated with this action and are recorded on a
different JD form.

D.

REVIEW PERFORMED FOR SITE EVALUATION (CHEC K ALL THAT APPLY):
Office (Desk) Determination. Date: 101:!912007
0 Field Determination. Date(s).
~

SECTION H: SUMMARY OF FINDINGS
A. RHA SECTI O~ 10 DETERMI NATION OF JURISDICTION.
There Are "11a1•igable warers of rhe U.S." Wltlun Rivers and !!arbors Act (RJ lA) jurisdiction (as defined by 33 CFR pan 329) in the review
area. fReqr1ired]
0 Waters !>UbJCCt to the ebb and llow of the tide.
181 Waters are presently used, or have been used m the past, or may be susceptible fo r use to transpon interstate or foreign corrm1erce.
Explain. The Ohio Rrver in the Huntington District has been determined to be a traditionally nav1gable (Section I0) water from RM
127.2 to 438.0 under USACE Public Notice 94-40 dated July 27, 1994.
B. C\\'A SECTION 404 DETERMINATION OF J URISDICTION.
There Are "waters ofthe U.S" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR pan 328) in the review area. [Required)
I. \Vaters of the L.S.
a. Indicate presence of waters of U.S. in review area (check a ll that apply): 1

181
0
0
0

0
0
0
0
0

TNW:;, includmg territonal seas
Wetlands adjacent io TNWs
Rclauvely permanent waters2 (RPWs) that now directly or md1rectly into TNWs
Non-RPWs that flow d1rectly or mdircctly mto TNWs
Wetlands directly abutting RPWs that flow directly or mdirectly mto TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adJacent to non-RPWs that !low directly or indirect ly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters. including isolated wetlands

b. Identify (estimate) si:te of waters of the U.S. in the review area:

Non-wetland waters: 310 8 miles linear feet:
acre::..
Wetlands:

width (ft) and/or

acres.

c. Limits (boundaries) of jurisdiction based on: Established by Corps navigation study.
Ele\'ation of established OHWM (if known)·
2.

1

Non-regulated waters/wetlands (check if applicablc):3
0 Potentially junsdicuonal waters and/or wetlanch; were assessed within the review area and determined to be not jurisdictional.
Explain:

Boxes checked belm\ shall be supponed by completing the appropnate sections in Section lll below.
For purposes or this lonn, an RJ>W is dctincd as a trihutary that 1s not n fNW and that typically flows year-round or has continuous flow at least "seasonally''
(e.g .. typically 3 momh~)
'Suppllrtlng dn.:um~nwuon IS present~:<! in Section lll.F.
2

SECTIO"'' Ill: CWA ANALYSIS
A.

TNWs AND WETLANDS ADJACENT TO TNWs
The agencies" iU assert jurisdiction OYer TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section lll.A.l and Sec tion ill.D.I. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections Ill.A.l and 2
and Section lli.D.I.; othen\'ise, see Section UJ.B below
I.

TNW
Identify TNW: Ohio River .
Summarize rauonale supporting detenrunation: The Ohio RJver in the Huntington District has been determined to be a traditionally
navigable (Seclion I 0) water from RM 127.2 to 438.0 under USACE Pubhc Notice 94-40 dated July 27. 1994.

2.

B.

Wetland adjacent to TN\\
Summame rationale supporting conclusion that wetland is "adJacent":

CHARACTERISTICS OF TRJBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):
This section summarizes Information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine'' bether or not the standards for jurisdiction established under Rapanos have been met.
The agencies will assert jurisdiction over non-navigable tributaries ofTNWs '~here the tributaries arc "relatively permanent
\\aters" (RPWs), i.e. tributaries that typically now year-round or have continuous now at least seasonally (e.g., typically 3
months). A wetland that direct!~ abuts an RPW is also jurisdJctional. If the aquatic resource Is not a TNW, but has year-round
(perennial) flo,~, skip to Section III.D.2. lfthe aquatic resource is a wetland directly abutting a tributary with perennial now,
sklp to Section IJI.D.4.
A weth1nd that is adjacent to but that does not dJrectJy abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions wiU include in the record any available information that documents the existence of a significant nexus beh\'ecn a
relathely permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant ne'\us findJng is not required as a matter of law.

If the waterbody 4 is not an RPW, or a wetland dJrectly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or Its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.8.1 for
the tributaQ, Section 111.8.2 for any onsite wetlands, and Section 111.8.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination "hether a significant nexus exists is determined in Section lli.C below.
1.

Characteristics of non-TN\Vs that Do\\ directly or indirectly Into TNW
(I)

General Area Conditioru:
Watershed size:
Pick List
Dramage area:
Pick List
Average! annual ramfall
mche~
Average annual snowfall:
inches

(ii)

Phy~ical Characteristics:
(a) Relauonship with TNW.
0 Tributary flows directly mto TNW
D Tributary flows through Pick List tributaries before entenng TNW.

ProJect waters arc Pick List river miles from TNW.
Project waters are Pick List nver miles from RPW.
Project waters are Pick List aenal (stratght) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
ProJect waters cross or serve as state boundaries. Explain:
Identify now route to TNWS·

'l'ote that the lns~rucuonal Guadcbook contain~ additional infonnataon regarding swale!o, ditches, washes, and erosional features generally and in the and
West.
5
rlow route ~an be described by iJcmifying. e.g., tribulnry a, which llows through the review urea, to no"' Into tributary b. whtch then nows into TNW

Tributary stream order, if known:
(b) General Tributary Characteristics (check all that apply):
Tributary is
0 Natural
0 Artitic1al (man-made). Explain.
0 Manipulated (man-altered). Explain:
Tributary properties with respect to top of bank (estimate):
Average width:
feet
Average depth.
feet
A' erage side slopes. Pick List.
Primary tributary substrate composition (check all that apply):
0 Silts
0 Sands
0 Cobbles
0 Gravel
0 Bedrock
0 Vegetation Type/% cover:
0 Oth.:r Explain·

0
D

Concrete
Muck

Tributary condition/stability [e.g., highly eroding, s loughing banks]. Explain·
Presence ofrunlriffielpool complexes. Explain:
Tributary geometry: Pick List
Tributary gradient (approximate average slope):
%
(c)

Flow:
Tributary provides for: Pick List
Esumate average number of flow event~ m rev1cw area/year: Pick List
Describe flow regime:
Other mfonnation on durauon and volume·
Surface flow is: Pick List. Characteristics:
Subsurface flow· Pick List. Explain findings:
0 Dye (or other) test perfonned:
Tributary has (check all that apply)·
0 Bed and banks
D OIIWM6 (check all indicators that apply):
0 clear, natural line Impressed on the bank
0 changes m the character of so1l
0 shelving
0 vegetation matted down, bent, or absent
0 leaf litter disturbed or washed away
0 sediment deposllion
0 water staining
0 other (list):

0

Discontinuous OHWM

7

0
D
D
0
0

0
0

the presence of litter and debris
destruction of terreMrial vegetation
the presence of wrack line
sediment sonmg
scour
multiple observed or predicted fl ow events
abrupt change in plant community

Explain:

If lac tors other than the OHWM were used to detennine lateral extent of CWA jurisdictio n (check all that apply):
0 High Tide Line indicated by.
0 Mean High Water Mark indicated by:
D oil or scum hne along shore objects
0 survey to available datum;
D line shell or debris deposits (foreshore) 0 physical markings;
0 physical markings/charactenstics
0 vegetation lines/changes in vegetation types.
0 udal gauges
0 other (list):
(iii) Chemical Character istics:

Charactc:nze tributary (e.g., water color is clear, d1scolored, oily film; water quality; general watershed characteristics, etc.).
Explam.
IdentitY spec1tic pollutants, if known :

"A naturnlor man-mode d1sconunuity m the OHWM does not neccssanly sever junsdict1on (e.g.. where the stream tcmpornnly nows underground, or where
the OIIWM ha~ heen removed by development or agriculturnl pruclices). Where there is o hreak in the OHWM thai is unrelated to the wmerbody's flow
n.:gtmc: (e.g , llow over a rock outcrop or through u culvcn), lhe agencies wtlllook for indicators of flow above and below the break.

Ibid.

(iv) Biological Characteristics. C hannel s upports (check all that apply):
0 R.!panan corridor. Characteristics (type. average width):
0 Wetland fringe. Characterisucs:
0 Habitat for
0 Federally Listed species. Explam findings:
0 Fishispawo areas. Explain findmgs.
0 Other envtroomentally-sensttive spectes. Explain findings:
0 Aquatic,wildhfe diversity Explam findings:
2.

Characteristics of \Htlands adjacent to non-TNW that now directly or indirectly into TNW
(i)

Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size:
acres
Wetland type. Explain:
Wetland quality. Explam:
Project wetlands cross or serve as state boundaries. Explain:
(b) General Flow Relationshtp with Non-TNW:
Flow is: Pick List. Explam·
Surface flow is: Pick List
Characteristics.
Subsurface now: Pick List. Explam findmgs:
0 Dye (or other) test performed.
(c)

Wetland Adjacency Determination wtth Non-TNW:
Dtrectly abutting
Not duectly abutting
0 Discrete wetland hydrologtc connection. Explain:
0 Ecological connecuon. Explain:
0 Separated by bernvbarrier Explain:

0
0

(d) Proximity CRelauonslupl to TNW
Project wetlands are Pick List river miles from TNW.
Project waten; are Pick List aerial (stratght) miles from TNW.
Flow is from. Pick List.
Estimate approximate location of wetland as wtthm the Pick List floodplain.
(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown. oil film on surface; water qual ity: general watershed
charactensttcs; etc.). Explain:
Identify ~p..-.;ilic poUutan~. ifk.nown :
(Iii)

Biolo~icnl

0
0

0

3.

Characteristics. Wetland supports (check all that apply):
Rtpanan buffer. Characteristics (type, average width):
.
Vegetation type/percent cover. Explain:
llabttat for:
0 Federally Listed species. Explain findings:
0 Fish/spawn areas. Explain rmdmgs.
.
0 Other envrronmentally-senstttve spectes. Explain findings:
0 Aquatic/wildlife diverstty. Explam findmgs:

Characteristics of aU \\e tlands adjacent to the tributal') (if any)
All wetland(s) bemg considered 10 the cumulative analysts: Pick List
Approximately (
) acres in total arc being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? CY/Nl

Size (in acres)

Directly abuts? CY/N)

Size (in acres)

Summarize overall biological, chemical and phys1cal functions being performed:

C.

SIGNIFICANT NEXUS DETERMINATION
A significant nexus analysis wiU assess the Dow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limJted to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It Is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or beh\een a tributary and the TNVV). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determlnntive of significant nexus.
Dra\\ connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider inclnde, for example:
•
Does the tributary, m combination with its adjacent wetlands (if any), have the capacity to carry pollutants or nood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
•
Does the tributary, in combination with its adjacent wellands (i f any), provide habitat and lifecycle support functions for fish and
other species, such a.~ feeding, nesting, spawning, or rearing young for species that are present in the TNW?
•
Does the tributary, in combination with its adjacent wetlands (i f any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?
•
Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?
Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

D.

1.

Significant nexus findings for non-RPW that bas no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:

2.

Significant nexus findings for non-RPW and Its adjacent wetlands, where the noo-RPW flows directly or indirectly into
TNWs. Explain findi ngs of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands. then go to Section II I.D:

3.

Sign1ficant nexus lindings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence ofsignificam nexus below, based on the tributary in combination with all orits adjacent wetlands, then go to
Section llJ.D·

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CflECK ALL
T HAT APPLY):
I.

TNWs a nd Adjacent Wetlnnds. Check all that apply and provide size estimates in review area:
0 TNWs:
linear feet
width (ft). Or,
acres.
0 Wetlands adjacent to TNWs:
acres.

2.

RPWs that no\\ directly or indirectly into TNWs.
Tributaries ofTNWs where tributaries typically now year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
0 Tributaries orTNW where tributaries have continuous tlow "seasonally" (e.g., typically three months each year) arc
jurisdtcuonal. Data supporting this conclusion is provided at Section lli.B. Provide rationale indicating that tributary flows
seasonally:

0

Provide estimate~ for junsdictional waters in the review area (check all that apply):
Tnbutary waters:
linear feet
width (ft).
0 Other non-wetland waters:
acres.
Identify type(s) of waters:

0

3.

Non-RPWs8 that flow directly or lndjrectly Into TNWs.

0

Waterbody that 1s not a TNW or an RPW, but tlows directly or indirectly into a TNW, and it has a significant nexus with a
TN\V IS JUnSdlcttonal. Data supporting tlus conclusion IS provided at Section Ill.C.

Provide estimates for JUrisdictional waters within the review area (check all that apply):
0 Tnbutary waters:
linear feet
"''dth (ft).
0 Other non-wetland waterl>.
acres.
ldenufy type(s) of waters:
4.

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

0

Wetlands dtrectly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abuttmg an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributal) IS perenrual m Sect1on lfi.D.2, above. Provide rationale indicating that wetland is
d1rectly abutting an RPW:

0
0

Wetlands directly abutung an RPW where tribut.anes typically flow "seasonally." Provide data indicating that tributary is
seasonal in Section 111.8 and rationale m Section 111.D.2, above. Provide rationale indicating that wetland is directly
abuttmg an RPW.

Provide acreage esumates for jurisdictional wetlands m the rev1ew area:
5.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

0

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and With Similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidicuonal. Data supporting this
conclusion IS provided at Section IJI.C

Provide acreage estimates for Junsdictional wetlands
6.

tn

the review area:

acres.

Wetlands adjacent to non-RPWs that no" wrectly or indirectly into TNWs.

0

Wetland!> adJacent to such waters, and have when constdered in combination with the tributary to which they are adjacent and
with Slmtlarly situated auJacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclu,ion is provided at Section Ill C.

Prov1de estimates for jurisdiCtiOnal wetlands m the review area:
7.

acres.

acres.

Impoundments of jurisdictional "'atcrs. 9

As a general rule, the impoundment of a JUrisdlcllonal tributary remairu; JUrisdictional.
0 Demonstrate that Impoundment was created from "waters of the U.S.," or
0 Demonstrate that water meo.:ts the cntena for one of the categories presented above (I -6), or
0 Demonstrate that water is ISolated with a nexus to commerce (see E below).
E.

ISOLATED (I'ITERSTATE OR INTRA-STATE( WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WlllCII COULD AFFECT INTERSTATE COMMERCE, L"'CLUDlNG ANY
SUCH WATERS (CHECK ALL THAT APPLY): 10

0
0
0
0

0

whtch arc or could he used by mtcrstate or foreign travelers for recreational or other purposes.
from which fish or shellfish arc or could be taken and sold in mterstate or foreign commerce.
which are or could be used for industrial purposes by industncs m mterstate commerce.
Interstate isolated waters. Explain:
Other factors Explain:

Identify water body and summarize rationale supporting determination:

See Footnot~: II 3.
To complete: the analysis refer to the key Jn Sect1on U1.0.6 of the Instructional Guidebook.

1

Q

Prior to a~serUng or decllninl! C\\ A jurisdiction ba~ed solei) on this categol'), Corps Districts "Ill elevate the action to Corps and EPA UQ for
re\ lew consistent ~itb the proces~ described in the Corps/EPA Ut~moro11dunr Regordi11g CWA ;let Jurlsdictio11 Polloll'illg Ropa11os..
10

Pro' idt! estimates for jurisdictional waters 10 the review area (check all that apply):
Tributary waters
linear feet
width (ft).
0 Other non-wetland waters: acres
Identify typc(s) of waters:
0 Wetlands: acres.

0

F.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Reg1onal Supplements.
0 Review area included 1solated waters with no substantial nexus to mterstate (or foreign) commerce.
0 Pnor to the Jan 200 I Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the
"Migratory Bird Rule" (MBR).
0 Waters do not meet the .. Significant Nexus" standard, where such a finding 1s required for jurisdiction. Explain:
0 Other: (explam, if not covered above):

0

Provide acreage estimates tor non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i e., presence of m1gratory birds. presence of endangered species, use of water fo r irrigated agricu lture), using best professional
judgment (check all that apply}:
0 Non-wetland waters (1 e , rivers. streams):
linear feet
width (ti).
0 Lakes.ponds:
acres
0 Other non-wetland waters:
acres. L1st type of aquatic resource:
0 Wetlands:
acres.
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
a finding IS required for jurisdiction (check all that apply).
0 Non-wetland waters (i.e., rivers, streams):
lmear feet.
width (ft}.
0 Lakes/ponds:
acres.
0 Other non-wetland waters:
acres. List type of aquatic resource:
0 Wetlands:
acres.
SECTION 1\': DATA SOURCES.
A. SUPPORTiNG DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked
and requel.ted, appropriately reference sources below)
0 Maps, plans. plots or plat submitted by or on behalf of the applicant/consultant
0 Data sheets prepared' submitted by or on behalf of the applicant/consultant.
0 Office concurs with data sheets 'delineation report.
0 Office does not concur with data sheets/delineation report.
181 Data sheeL~ prepared by the Corps: Public Notice 94-40 dated July 27, 1994.
18] Corps nav1gable waters' study·2003 Huntmgton D1stnct Ohio River Navigation Chart 12::!.
0 U.S. Geological Survey Hydrologic Atlas:
0 USGS NHD data.
0 USGS 8 and 12 digit HUC maps.
[81 U.S. Geological Survey map(s). Cite scale & quad name:7.5-minute Moscow quad.
0 USDA Natural Resources Conservation Service Soil Survey. Citation:
0 Nat1onal wetlands inventory map(s). Cite name.
0 State/Local wetland inventory map(s)
0 FEMATIRM maps:
0 100-year Floodplam Elevauon is
(National Geodectic Vertical Datum of 1929)
0 Photographs: 0 Aenal (Name & Date)·
or 0 Other (Name & Date)·
0 Previous detenmnation(s). File no and date of response letter:
0 1\pplicablclsupportmg case law.
0 Applicable/suppomng sc1en11fic literature:
0 Other information (please specify).
8. ADDITIONAL COMMENTS TO SUPPORT JD:
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