APPROVED JURISDICTIONAL DETERMINATIO N FORM
U.S. Army Corps of Engineers

This form should be comp leted by following the insln.Jctions provided in Section lV of the JD Form Instructiona l Gu idebook.
SECTION I: BACKGROUND fNFO RMATION
A. REPORT COMPLETION DATE FOR APPR OVED JURJSDI CTIONA L D ETERMINATION (JD):

B.

DISTRICT OFFICE. FILE ~AME, AND NUM B E R :CELRH-OR-FS, 2008-000 29-G BR-Downstr\:.:Secti~i tt

C.

PROJECT LOCATION AND BACKGROUND IN F ORMATION:
I_ lr\ _
State: West Virgmta
County/panshlborough: Summers
City: Hinton
l
Center coordtnatcs of stte (I at/long in degree decimal format) : Lat. 37.6532566017535° N, Long.)
-80.8849551016346° E .
Universal Transverse Mercator:
Name of nearest wntcrbody. Greenbrier River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: New River
Name of watershed or Hydrologic Unit Code (HUC): 5050002
18] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
181 Check if other sites (e.g., offsite m111gauon sites, disposal Sites, etc...) are associated with this aclion and are recorded on a
diffen:nt JD form.

D.

fY\Ct\.

ct I

'-"

REVIEW PERFORMED FO R S ITE EVALUATI O N (CHECK ALL T HAT APPLY) :
Oflice (Desk) Determmation. Date: 1/8/2007
0 Field Determmation. Date(s):

181

SECTION 11: SUMMARY OF FINDI NGS
A. RHA SECTION I 0 DETER1\-11NATION OF JURISDICTION.

There Are "llal·igable waters ofthe US." w1thin Rivers and Harbors Act (RHA) JUrisdiction (as defined by 33 CFR part 329) in the review
area. [Required]
D Waters subject to the ebb and now of the tide.
I2J Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain· In Publi c Notice 94-40 dated July 27, 1994, the Greenbrier River was determined to be a Sec tion I0 stream from the
mouth ncar Hinton , WV to rrule 150.5, near Durbm , WV.
B. CWA SECTI0'\1404 DETERMINATION OF JU RISDI CTION.

There Are "waterJ of tit I! U.S.•· within Clean Water Act (CWA) jurisdiction (as defrned by 33 CFR part 328) in the review area. [Required]
I. Waters of the U.S.
a. Indica te prc~ence of waters of U.S. In review area (check all that apply): 1
[8J
TNWs, including territorial seas
0
Wetlands adJacent to TNWs
0
Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs
D Non-RPWs that flow d1rcctly or mdirc:ctly into TNW!.
0
Wetlands dtrectly abutting RPWs that flow directly or mdirectly into TNWs
0
Wetlands adjacent to but not directly abuttmg RPWs that flow dtrectly or indirectly into TNWs
0
Wetlands adjacent to non-RPWs that flow direc tly or indirec tly into TNWs
0
Impoundments ofjurisdictional waters
0
Isolated (interstate or intrastate) waters, including isolated wetla nds
b. Identif) (estimate) size of waters of the U.S. in t he review area:
width (fi) and/or
Non-wetland waters: 150.5 miles linear feet:

Wetlands:

acres.

acres.

c. Limits (boundaries) of j urisdiction based on: EstabUsbed by Corps navigation study.
Elevation ofestablished OHWM (if known):
2.

Non-regulated \\aters/wetlands (check ifapplicable): 3
0 Potentiall y junsdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explam.

1 Boxes checked below shall be ~upponed by completing the appropriate sections an Section U1 below.
For purposes olth1s fonn, an RPW IS defined as a tributnry that is nola TNW and that typically flows year-round or has continuous flow at least "seasonally"
(e.g., typically 3 months).
Supponang documentation IS presenttd in Section lll.F

2

SECTION Ill: CWA ANALYSIS
A.

TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section lll.A.l and Section llLD.I. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections lli.A.l and 2
and Section lll.D. I. ; otherwise, see Section IILB below.
l.

TNW
Identify TNW G r eenbrier River.
Summanze rationale supportmg determi nation: ln Public Notice 94-40 dated July 27, 1994, the Greenbrier Ri ver was determined to
be a Section 10 stream from the mouth near Hinton, WV to mile 150.5, near Durbin, WV.

2.

8.

Weiland adjacent to TNW
Summarize rauonale supporung conclusion that wetland is "adjacent'':

C HARACTERISTI CS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):
T his section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been mel.
T he agencies "ill assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent
water s" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) Do\~ , skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to ~ ectio n IU.D.4.
A wetland that is adjacent to but that docs not directly abut an RPW requires a significant nexus evaluation. Corps districts and
E PA r egions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and Its adjacent wetlands if any) and n traditional nayigablc water, even
though a significant ncl;US finding i~ not required as a matter of Ia\~ .
If the waterbod) 4 Is not an RPW, or a wetland directly abutting an RPW, a JD will require addjtional data to determine If the
waterbody bas a significa nt nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the re\'lew area Identified in the JD request is
the trlbutal') , or its adj acent '~etlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section lll.8.1 for
the tributary, Section 111. 8 .2 for any onslte wetlands, and Section 111.8.3 for aJJ wetlands adjacent to that tributary, botb onsite
and offsitc. T he determination whether a significant nexus exists is determined in Section UJ.C below.
1.

C har acteristics of non-TNWs that flow directly or indirectly into TNW
(I)

G eneral A r ea C onditions:

Watershed stzc:
Pick List
Dramage area ;
Pick List
Average annual ramfall.
inches
Average annual ~nowfall:
mchcs
(ii) Physical C haracteristics:
(a) Relauonshm wtth TNW:
0 Tributary flows directly mto TNW.
0 Tributary flows through Pick List tnbutaries before entering TNW.
Project waters are Pick List river miles from TNW.
Project waters are Pick List river miles from RPW.
Project waters are Pick List aerial (straight) miles from TNW.
Project waters are Pick List aerial (stratght) miles from RPW.
Project waters cross or serve as state boundaries. Explain:
ldcnllfy flow route to TNW 5 ~

• Note thot the Instructional Guidebook contams atfditioMI infonnation regard!ng swales, ditc hes, washes. and erosional featu res generally and m the arid
West.
' flow routc can be describ..-d hy identifying, e.g.. tributary a, which !lows through the rev1cw area. to flow into tributary b, which then flows mto TNW.

Tributary stream order, if known:
(b) General Trihutarv Characteristics (check all that apply):
Tributary 1s:
0 Natural
0 Artificial (man-made). Explain:
0 Mampulated (man-altered). Explain.
Tributary properties With respect to top of bank (estimate):
Average width:
feet
Average depth:
feet
Average side slope~: Pick List.
Primary tributary substrate composition (check all that apply):
0 S1lts
0 Sands
0 Cobbles
0 Gravel
0 Bedrock
0 Vegetation. Type/% cover:
0 Other Explain:

0

0

Concrete
Muck

Tributary condition/stabality [e.g., highly eroding, sloughing banks]. Explain:
Presence of runlrif!lelpool complexes. Explain:
Tributary geometry: Pick List
Tributary gradient (approximate average slope):
%
(c)

Flow
Tributary provides for: Pick List
Estimate aver<tge number of now events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:
Surface flow is: Pick List. Charactensucs:
Subsurface now: Pick List. Explain findings:
Dye (or other) test performed:

0

Tributary has (check all that apply):
0 Bed and6 banks
0 OHWM (check all indicators that apply):
0 clear, natural line impressed on the bank
0 changes in the character of soil
0 shelving
0 vegetation matted down, bent, or absent
0 leaf Imer disturbed or washed away
0 sediment deposition
0 water staining
0 other (list):

0

0

0
0
0
0
0
0

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant community

7

Discontinuous OHWM. Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
0 High Tide Lme indicated by:
0 Mean High Water Mark indicated by:
0 oil or scum line along shore objects
0 survey to available datum;
0 fme shell or debris deposits (foreshore) 0 physical markings;
0 physical markings/characteristics
0 vegetation lines/changes in vegetation types.
0 tidal gauges
0 other (list):
(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored. oily film; water quality; general watershed characteristics, etc.).
Explam:
ldentafY specific pollutants, if known:

6

A natural or man-mnde discontinuity in !he OJ IWM docs not necessarily sever jurisdiction (e.g.. where the stream temporarily nows underground , or where
the OHWM has been removed by development or agncultural practices). Where there is a break in the OHWM !hat is unrelated to the waterbody's llow
regtme (e.g.• now over n rock outcrop or through a culvcn). the ngenc1es will look for indicators of flow above and below !he break.
' Ibid

(iv) Biological Characteristics. C hannel s upports (check all that apply):
0 Rtparian comdor. Charactenstics (type, average width):
0 Wetland fringe . Characteristics:
0 llabitat for
0 Federally Listed species. Explain findings:
0 Fish/spawn areas. Explain ftndings:
0 Other environmentally-sensitive species. Explam findings:
0 Aquallc/wildlife diversity Explain fmdmgs :
2.

Characteristics of wetlands adjacent to non-TNW that fl ow directly or indirectl y into TNW
(i)

Physical Characteristics:
(a) General Wetland Characteristtcs:
Properucs:
Wetland size:
acres
Wetland type. Explam:
Wetland quality Explam :
Project wetlands cross or serve as state boundaries. Explam:
(b) General Flow Rela!lonsh1p wtth Non-TNW:
Flow is: Pick List. Explain:
Surface now IS! Pick List
Charactcnstics:
Subsurface flow : Pick List. Explain findings:
0 Dye (or other) test perfonned:
(c) Wetland Adjacent)' Detem1ination with Non-TNW:
0 Directly abutting
0 Not directly abutting
0 Discrete wetland hydrologic connection. Explain:
0 Ecological connection. Explam:
0 Separated by bcnnlbarrier. Explain:
(d) Proximity <Relationshml to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(il) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:
(iii) Biological Characteristics. Wetland supports (check all that apply):
0 Rtpanan buffer. Characterisucs (type, average width}:
0 Vcgetauon type/percent cover. Explain:
0 Habitat for:
0 Federally Listed species. Explain findings:
0 Fishlspawn areas. Explain findings:
0 Other environmentally-sensitive spectes. Explain findmgs:
0 Aquatic/ wildlife diversity . Explain findings :

3.

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative ana lysis: Pick List
Approximately (
) acres tn total are being considered in t11e cumulative analysis.

For each wetland, specify the followmg:
D1rectly abuts? CY/Nl

Size {in acres}

Directly abuts? (Y/N)

Size (in acres)

Summarize overall biological, chemical and physical functions being perfonned:

C.

SIGNIFICANT NEXUS DETERMINATION
A significant ne xus analysis wiU assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a T'fW. For each of the following situations, a signjficant nexus exists if the tributary, in combination with all of its adjacent
wetlands, bas more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or bet\\een n tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of sjgnificant nexus.
Draw connections between the features documented and the effects on the TN,V, as identified In the Rapanos Guidance and
discussed in t he Instructional Guidebook. Factors to consider include, for example:
•
Does the tnbutary, in combination w1th its adjacent wetlands (if any), have the capacity to carry pollutants or Oood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
•
Does the tnbutary, in combination wi th its adjacent wetlands (if any), provide habitat and lifccycle support functions for fish and
other spec1es, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
•
Does the tributary, in combination with its adjacent wet lands (if any), have the capacity to transfer nutrients and organic carbon that
support downstrenm foodv.ebs?
•
Does the tributary, in combination with its adJacent wetlands (if any), have oth er relationships to the physical, chemical, or
biological integrity of the TNW?
Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

D.

1.

Significant nexus findings for non-RPW that bas no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section Ill .D:

2.

Significant nexus findjngs for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly Into
TNWs. Explain llndings of presence or absence ofsignificant nexus below, based on the tributa.ry in combina tion with all of its
adjacent wetlands. then go to Section III D.

3.

Significant nex us findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus belo\~, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111.0·

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):
I.

2.

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
18] TNWs: 150.5 miles linear feet
width (fi), Or,
acres.
0 Wetlands adJacent to TNWs:
acres.
RPWs that flow directly or Indirectly Into TNWs.
Tributaries ofTNWs where tributaries typically flow yea r-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial·
0 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) arc
jurisdictional Data supporting this conclus1on IS pronded at Section Hl.B. Provide rationale indicating that tributary flows
seasonally:

0

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters:
linear feet
width (ft).
0 Other non-wetland waters:
acres.
Identify type(s) of waters:

0

3.

Non-RPWs8 that now directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

0

Prov1de estimates for jurisdictional waters within the review area (check all that apply):
0 Tributary waters:
linear feet
width (fl).
0 Other non-wetland waters·
acres.
Identify type(s) of waters:

4.

Wetlands directly abutting an RPW that now directly or indirectly into TNWs.
Wetlands directly abut RPW and thus arc jurisdictional as adjacent wetlands.
D Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
mdtcatmg that tributary is perennial in Section 111.0.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

0

0

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is
seasonal in Secuon 111.8 and rationale in Section lll.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW.

Prov1de acreage estimates for j urisdictiona l wellands in the review area:

5.

Wetlands adjacent to but not directly abutting an RPW that now directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situa ted adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section Ill. C.

D

Provide acreage estimates for jurisdictional wetlands in the review area:

6.

E.

acres.

Weililnds adjacent to non-RPWs that now directly or ind1rectly into TNWs.
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section Ill. C.

Provide estimates for JUrisdictional wetlands in the review area:
7.

acres.

acres.

Impoundments of jurisdictional waters.9
As a general rule, the impoundment ofa junsdictional tributary remains jurisdictional.
0 Demonstrate that impoundment was created from "waters of the U.S.." or
0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or
0 Demonstrate that water is Isolated with a nexus to commerce (see E below).

ISOLATED (INTERSTATE OR INTRA-STATE( WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DEST RUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDrNG ANY
SUCH WATERS (CHECK ALL THAT APPLY): 10
0 which are or could be used by mterstate or foreign travelers for recreational or other purposes.
0 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
0 which are or could be used for tndustrial purposes by industnes in interstate commerce.
0 lnterl>tate isolated waters. Explain :
0 Other factors . Explain:
Identify water body and summarize rationale supporting determination:

•sec Footnote # 3.
9

To complete the anal) ~is refer to the key in Section III 0 .6 of the Instructional Guidebook.

10

Prior to asserting or declining CWA jurisdiction based solely on this ca tegory, Corps Districts wit! elevate the action to Corps and EPA HQ for
revle" co nsistent with the proces.s described In the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapano.~.

Provide estimates for JUrisdictional waters 10 the rev1ew area (check all that apply):
Tributary waters
linear feet
width (!l).
Other non-wetland waters:
acres.
ldenufy type(s) of waters:
0 Wetland~:
acres.

0
0

F.

NON-JURISDICTIO!'IAL WATERS, lNCLUDlNG WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Eng meers
Wetland Delineation Manual and/or appropriate Regional Supplements.
D Review area included isolated waters w1th no substantial nexus to interstate (or foreign) commerce.
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the
"Migratory Bird Rule" (MBR).
0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
D Other: (explain, if not covered above):

D

Prov1de acreage esumates for non-jurisdictional waters m the review area, where the~ potential basis ofjurisdiction is the MBR
factors (I.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):
D Non-wetland waters (i.e., rivers, streams):
linear feet
width (fi).
D Lakes/ponds:
acres.
D Other non-wetland waters:
acres. List type of aquatic resource:
D Wetlands:
acres.
Provide acreage estimates for non-junsdicuonal waters in the review area that do not meet the "Significant Nexus" standard, where such
a findmg is required for jurisdiction (check all that apply)·
0 Non-wetland waters (i.e.. rivers, streams):
linear feet,
width (ft).
0 Lakes/ponds:
acres.
0 Other non-wetland waters:
acres. List type of aquatic resource:
0 Wetlands:
acres.

SECTION IV: DATA SOURCES.
A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked
and requested, appropnately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
0 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
0 Office concurs with data ~heeL~/dehneation report.
0 Office does not concur with data sheets/delineation report .
C8l Data sheets prepared by the Corps Pubhc Notice 94-40, Corps ORM database information.
0 Corps navtgable waters· study·
0 U.S. Geological Survey Hydrologic Atlas:
0 USGS NHD data
0 USGS 8 and 12 digit HUC maps.
1Zl U.S. Geological Survey map(s). Cite scale & quad name:7.5-minute Hinton quad.
0 USDA Natural Resources Conservation Service Soil Survey. Citation:
D National wetlands mventory map(s). Cite name:
D Statc,.Local wetland mventory map(s)~
0 FEMAJFIRM maps .
0 100-year Floodplain Elevation is:
(National Geodectic Vert1cal Datum of 1929)
0 Photographs: 0 Aenal (Name & Date)
or 0 Other (Name & Date):
0 Previous determination(s) File no. and date of response leller:
0 Applicable/supporting case law·
D Applicable/s upporting scientific literature:
0 Other inlbrmation (please specity):ln Public Notice 94-40 dated July 27, 1994, the Greenbrier River was determined to be a Section
10 stream from the mouth near Hinton, WV to mile 150.5, near Durbm, WV.

0

B. ADDITIONAL COM.\tENTS TO SUPPORT JD:
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APPROVED JURJSDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This fonn should be completed by following the instructions provided in Secuon IV of the JD Fonn Instructional Guidebook.

SECTION 1: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CELRH-OR-FS,2008-00029~~trc~e.c~Limit

c.

PROJECT LOCATION AND BACKGROUND INFORMATION:
-J
--~ (-I\
State· West Ytrgtma
County/parish/borough: Pocahontas
City: Durbin
Center coordtnates of site (tat/long m degree dectmal fonnat)· LaL 38.5436358506171° N, Long. -79.8320020131429° E .
Universal Transverse Mercator:
Name of nearest waterbody: Greenbner River

-OB

Name of nearest Tradiuonal Navtgable Water (TNW) into wh1ch the aquatic resource flows: New Rtver
Name of watershed or llydrologic Umt Code (HUC): 5050003
[8J Check if map/diagram of revtew area and/or potential jurisdictional areas is/are avai lable upon request.
181 Check 1f other sites (e.g., offsite mittgation sites, disposal sites, etc ...) are associated with this action and are recorded on a
different JD fonn .

D.

REVIEW PERFORMED FOR SITE EVALUATION (CIIECK ALL THAT APPLY):

[8J Office (Desk) Determination. Date: 1/812007

0

Field Determination. Date(s):

SECTION 11: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURlSDJCTION.
There 1\re "na~·igab/e waters ofthe U.S." withm Rtvers and Harbors Act {RHA) jurisdiction (as defined by 33 CFR pan 329) in the review
area. [Required]
0 Waten; subject to the ebb and flow of the ttde.
181 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain : ln Public Nouce 94-40 dated July 27, 1994, the Greenbrier River was detennined to be a Section I 0 stream from the
mouth near Hinton, WV to mtle 150.5, near Durbin, WY.

B. CWA SECTION 404 DETERMJNATION OF JURISDICTION.
There 1\re ''waters ofthe U.S" within Clean Water Act (CWA) jurisdiction (as defmed by 33 CFR part 328) in the review area. [Required]

I. Waters of the U.S.
a. Indicate presence of waters of U.S. in rc\'iew area (check all that apply): 1
[8J
TNWs, mcluding territorial seas
0
Wetlands adjacent to TNWs
0
Relauvely pennanent waters2 (RPWs) that flow directly or indirectly into TNWs
0
Non-RPWs that flow directly or indirectly into TNWs
0
Wetlands dtrectly abuttmg RPWs that flow directly or indirectly into TNWs
0
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
0
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
0
Impoundments ofjurisdictional waters
0
Isolated (interstate or intrastate) waters, including isolated wetlands
b. Ideotit) (estimate) size of waters of the U.S. in the revie" area:
Non-wetland waters: 150.5 miles linear feet:
width (ft) and/or
W~tlands:
acres.

2.

acres.

Non-regulated waters/wetlands (check if applicable):3
Potentially JUnsdtctlonal waters and/or wetlands were assessed withm the review area and detennined to be not jurisdictional.
Explain:

0

1
Boxes checked below shall be supported by completing the appropriate s.:ctions in Sccuon Ill below.
: For purposes or this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
(e.g .. typically 3 months}.
J Supporting documentation is presemed an Section III.F.

SECTION 111: CWA ANALYSIS
A.

TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TN\Vs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section m.A.I and Section m.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections m.A.l and 2
and Section Ill.D.l.; otherwise, see Section lll.B below.

1.

TNW
Identify TNW: Greenbrier River.
Summarize rationale supporting determination: In Public Notice 94-40 dated July 27, 1994, the Greenbrier River was determined to
be a Section LO stream from ihe mouth near Hinton. WV to mile 150.5, near Durbin, WV.

2.

B.

Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):
This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.
The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but bas year-ro11nd
(perennial) flow, skip to Section lli.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial Dow,
skip to Section 111.0.4.
A wetland that is adjacent to but that does not directly abut an RPW req11ires a significant nexus evaluation. Corps districts and
EPA regions will include In the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditionaJ navigable water, even
though a significant nexus finding is not required as a matter of law.
If the waterbody4 Is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody bas a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent. wetlands, or both. If the JD covers a tributai'Y with adjacent wetlands, complete Section UI.B.l for
the tributary, Section lll.B.2 for any onsite wetlands, and Section 111.8.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination \\hether a significant nexus exists is determined in Section lll.C below.

1.

Characteristics of non-TNWs that Oow directly or indirectly into TNW
(i)

General Area Conditions:
Pick List
Watershed size:
Dra1nage area:
Pick List
Average annual ramfall:
inches
Average annual snowfall:
inches

(il) Physical Characteristics:

(a) Relationship with TNW:
0 Tributary flows directly into TNW.
0 Tributary flows through Pick List tributaries before entering TNW.
Project waters are Pick List river miles from TNW.
Project waters are Pick List nver miles from RPW.
Project waters are Pick List aerial (straight) miles from TNW.
Project waters are Pick Lilit aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:
Identify flow route to TNW5 :

' Note that Lhe Instructional Guidebook conuuns additional infom1ation regarding swales, ditches, washes, and erosional features generally and in the arid
WesL
' Flow route can be dcscnbed by idenllfymg, e.g .• tributary a, wh1ch flows through the review area, to flow into tributary b, which then flows into TNW.

Tributary stream order, if known:
(b) General Tributary Characteristics (check all that apply):
Tributary is:
0 Natural
0 Artificial (man-made). Explain:
0 Manipulated (man-altered). Explain:
Tributary properttes with respect to top of bank (estimate):
Average width:
feet
Average depth.
feet
Average s1de slopes: Pick List.
Primary tributary substrate composition (check all that apply).
0 Silts
0 Sands
0 Cobbles
0 Grovel
0 Bedrock
0 Vegetation. Type~% cover:
0 Other Explain:

0

0

Concrete
Muck

Tributary condition/stability [e.g., highly eroding, s loughing banks]. Explain:
Presence of run/riffiefpool complexes. Explain:
Tributal)' geometry· Pick List
Tributary gradient (approximate average slope):
%
(c) Flow:
Tributary prm ides for: Pic:k List
Estimate average number of flow events in revtew area/year: Pick List
Describe flow regime:
Other information on duration and volume:
Surface flow ts: Pick List. Characteristics:
Subsurface flow: Pick List. Explain findings:
0 Dye (or other) test performed:
Tributary has (check all that apply):
0 Bed and banks
0 OHWM6 (check all indicators that apply):
0 clear, natural line Impressed on the bank
0 changes tn the character of soil
0 shelving
0 vegetation matted down, bent, or absent
0 leaflitter d1srurbed or washed away
0 sedtment deposition
0 water stammg
0 other (list) :

0

D
0
0
0
0
0
0

the presence oflitter and debris
destruction of terrestrial vegetation
the presence of wrack lin e
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant community

Dtscontinuous OHWI'vt7 Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
0 lligh Tide Line indicated by:
0 Mean lligh Water Mark indicated by:
0 oil or scum Line along shore objects
0 survey to available darum;
0 fine shell or debns deposits (foreshore) 0 physical markings;
D physical markings/characteristics
D vegetation lines/changes in vegetation types.
0 tidal gauges
0 other (list)·
(iii) Chemkal Characteristics:

Characterize tributary (e.g., water color tS clear. discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, tf known:

&A narural or man-mad~: disconttnuity in the OIIWM does not necessarily sever jurisdiction (e.g ., where the stream temporarily flows underground, or where
the OIIWJ\1 hal> been removed by d~:•elopment or agricultural practices). Where there ts a break tn the OHWM that is unrelated to the waterbody 's now
regime (e.g., flow O\ era rock outcrop or through u culven), the agenctes will look for tndicators of flow above and below the break
' Ibtd

(iv) Biologi cal C h a r acteris ti cs. C hannel supports (check all that apply) :
0 R1parian corridor. Characteristics (type, average width):
0 Wetland fringe. Characteristics:
0 Habitat for:
0 Federally Listed spec1es. Explain findi ngs:
0 Fish/spawn areas. Explain findings:
.
0 Other environmentally-sensitive species. Explai n fi ndings:
0 Aquatic/wi ldlife diversi ty . Explain findi ngs:
2.

C h aracter is tics of wetla nds adj ace nt to n on-TNW tha t tlow directly or indirectly into TNW
(i)

P hysical Characte risti cs:
(a) General Wetland Characteristics:
Propert1es:
Wetland size:
acres
Wetland type . Exp lain:
Wetland quality. Explain:
PrOJect wetlands cross or serve as state boundaries. Expl ain:
(b) General Flow Relationship with Non-TNW:

Flow is. Pick List. Explain:
Surface flow is: Pick List
Characteristics:
Subsurface flow : Pick List. Explai n fmdings:
0 Dye (or other) test performed:
(c) Wetland Ad jacency Determination wi th Non-TNW:
0 Directly abutting
0 Not duec tly abutting
0 Discrete wetland hydrologic connection . Exp lain:
0 Ecological connection. Exp lain:
0 Separated by berm/barrier. Exp lain:
(d) Prox1m1tv (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
ProJect waters are Pick List aerial (straigh t) miles from TNW.
Flow is from : Pick List.
Estimate approximate location of wetland as witllln the Pick List floodplain.
(ii) C he m ical Characte ristics:
Characterize wetland system (e.g., wate r colo r is c lea r, brown, oil film on surface; water quali ty; general watershed
characteristics; e tc.). Explain:
ldentil)• specific pollutants, if known:
(ill) B iological C h a r a cteristics. We tland supports (check all that apply) :
0 Riparian buffer. Characteri stics (type, average wid th) ·
0 Vegetation type/percent cover. Explain:
0 Habitat for:
0 Federally Lis ted species. Exp lain fi nd ings:
0 Fish/spawn areas. Explain fi ndings:
.
0 Other environmen tally-sensitive species. Explain fmd iogs:
0 Aquatic/wildlife diversity. Exp lain fi nd ings:

3.

Cha r acteristics o f aU wetlands adjacent to the tr ibutary (if any)
All wetJand(s) being considered in the cumu lative analysis: Pic k L ist
Approximately (
) acres in total are bei ng considered in the cumulat ive an alysis.

For each wetland, specify the following:
Directly abuts? (YIN)

Size (10 acres)

Directly abuts? (YIN)

Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C.

SIGNIFICANT NEXUS DETERMINATION
A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstuntial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant ne:~>us include, but are not limited to the volume, duration, and frequency of the flow
of \\Bier in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.
Draw connections between the features documented and the effects on the TNW, as identified in the Rapa11os Guidance and
discussed In the lnstructional Guidebook. Factors to consider include, for example:
•
Does the tributary, in combination wilh its adJacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or nood waters reaching a TNW'?
•
Does the tributary, tn combination with its adjacent wetlands (if any), provide habitat and lifccycle support functions for fish and
other species, such as feeding. nesting, spawning, or rearing young for species that are present in lhe TNW?
•
Does the t.nbutary, 10 combination wiU1 its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream fbodwebs'!
•
Does the tributary, 10 comb mat ion wtlh its adjacent wetlands (if any), have other relationships to lhe physical, chemical, or
bJOiogical integrity of the TNW?
Note: the above Ust of considerations is not inclusive and other functions observed or known to occur should be documented
below:

D.

1.

Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, lhen go to Section lll.D:

2.

Significant nexus findings for oon-RPW and Its adjacent wetlands," here the non-RPW nows directly or indirectly into
TNWs. Explain findings of presence or absence of sigmficant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section III.D:

3.

Significant nexus findlngs for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of s1gmficant nexus below, based on lhe tributary tn combination wilh all of its adjacent wetlands, then go to
Sect1on lii.D:

DETERl\lJNATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):
1.

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
t8J TNWs· f 50.5 miles linear feet
width (ft), Or,
acres.
0 Wetlands adJacent to TNWs·
acres.

2.

RPWs that flow directly or Indirectly into TNWs.
Tributaries of TNWs where tributaries typically now year-round are jurisdictional. Provide data and rationale indicating that
tnbutary IS percnrual:
D Tributanes ofTNW where tributaries have continuous now "seasonally" (e.g., typically three months each year) are
JUrisdictional Data supporting this conclusion is provided at Section lfl.B. Provide rationale indicating lhat tributary flows
seasonally:

0

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tnbuwry waters:
linear feet
width (ft)
Other non-wetland waters:
acres.
Identify type(s) of waters:

0
0
3.

Non-RPWs8 that flow directly or indirectly into TNWs.
0 Waterbody that IS not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supponmg !Jus conclusion IS provided at Section Ill.C.
Provide estimat~ for jurisdictional waters wtthm the review area (check aU that apply):
0 Tributary waters.
linear feet
width (ft).
0 Other non-wetland waters:
acres.
Identify type(s) of waters:

4.

Wetland~

0

direct!) abutting an RPW that flow directly or lndireclly into TNWs.
Wetlands dtrectl)' abut RPW and thus are jurisdictional as adJacent wetlands.
0 Wetlands directly abuttmg an RPW where tributaries typically flow year-round. Provide data and rationale
indicating thattnbutary is perennial in Section lli.D.2. above. Provide rationale indicating that wetland is
directly abutting an RPW:

0

Wetlands directly abutting an RPW where tributanes typically flow "seasonally." Provide data indicating that tributary is
seasonal in Section III.B and rationale in Secuon l1I .D.2, above. Provide rationale indicating that wetland is directly
abuuing an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area:

5.

\\ etlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with Similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IU.C.

0

Provide acreage esttmates for JUnsdictlonal wetlands in the review area:
6.

acres.

Wetlands adjacent to non-RPWs that llov.. directly or indirectly into TNWs.
Wetlands adJacent to such waters, and have when cons tdered in combination wtth the tributary to which they are adjacent and
wtth similarly snuated adJacent wetlands, ha,·e a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion ts provtded at Section IILC.

0

Provide estimates for JUriSdictional wetlands rn the review area:
7.

acres.

acres.

Impoundments ofjurisdictional waters.9
As a general rule, the impoundment of a Jurisdicuonal tributary remains jurisdictional.

0

0
0
E.

Demonstrate that impoundment was created from "waters of the U.S.,'' or
Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED !INTERSTATE OR INTRA-STATE! WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHJCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY): 10
0 which arc or could be used by mterstate or foretgn travelers for recreational or other purposes.
0 from which fish or shellfish are or could be taken and sold in mterstate or foreign commerce.
0 which are or could be used for industrial purposes by industnes in interstate commerce.
0 Interstate tsolated waters. Explain:
0 Other factors. Explain·
Identify water body and summarize rationale supporting determination:

1

Sec footnote I# 3.

0

10 complete the analysis refer to the key in Section 111.0.6 of the lnstrucuonal Gutdebook.
Prior to asserting or declining CWA jurisdlctlon based solely on this category, Corps Districts wllJ elevate the action to Corps and EPA HQ for
revleYt consi~tent Ytlth the proces~ described In the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
10

Provide estimates for JUrisdictional waters in Lhe review area (check all that apply):
Tributary waters·
linear feet
width (ft).
0 Olher non-wetland waters: acres.
IdentifY type(s) of waters:
Wetlands·
acres.

0

0
F.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (C II ECK ALL T HAT APP LY}:
If potential wetlands were assessed within Lhe rev1ew area, Lhese areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
0 Rev1ew area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
0 Pnor to Lhe Jan 2001 Supreme Coun decision in "SWANCC," the review area would have been regulated based solely on the
"Migratory Bird Rule" (MBR).
0 Waters do not meet Lhe "Significant Nexus'' standard, where such a finding is required for jurisdiction. Explain:
0 Olher· (explam, if not covered above):

0

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is Lhe MBR
factors (i.e., presence of m1gratory birds. presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all Lhat apply):
0 Non-wetland waters (i.e., rivers, streams):
linear feet
widlh (fi).
0 Lakes.'ponds:
acres.
0 Olher non-wetland waters:
acres. List type of aquatic resource:
0 Wetlands:
acres.
Provide acreage estimates for non-jurisdictional waters in Lhe review area that do not meet the "Significant Nexus" standard, where such
a findJ.ng IS requ1red for JUrisdiction (check all Lhat apply):
0 Non-wetland waters (i.e., rivers, streams).
linear feet,
width (ft).
0 Lakestponds:
acres.
0 Olher non-wetland waters:
acres. List type of aquatic resource:
0 Wetlands:
acres.

SECTION IV: DATA SOURCES.
A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked
and requested.. appropnately reference sources below):
0 Maps, plans, plots or plat submiued by or on behalf of Lhe applicant/consultant:
0 Data s heets prepared/submitted by or on behalf of the applicant/consultant.
0 Office concurs wilh data sheets/delineation repon.
0 Office does not concur with data sheets!delineation repon .
181 Data sheets prepared by the Corps: Public Nottce 94-40, Corps ORM database information.
Corps navigable waters' study:
D U.S. Geological Sur\'ey Hydrologic Atlas:
0 USGS NHD data
0 USGS 8 and 12 digit HUC maps.
181 U.S. Geological Survey map(s). Cite scale & quad name:7.5-minute Durbin quad.
0 USDA Natural Resources Conservation Service Soil Survey. Citation:
0 Nat1onal wetlands mventory map(s). Cite name:
0 State/Local wetland inventory map(s):
0 FEM.A/FTRM maps
0 I00-year Floodplain Elevation is:
{National Geodectic Vertical Datum of 1929)
0 Photographs: D Aerial (Name & Date) :
or 0 Other (Name & Date):
0 Prev1ous deternunation(s) File no. and date of response letter:
0 Appltcablelsupponmg case law.
0 Applicablelsupportmg scientific literature:
0 Other information (please specify): In Public Nottce 94-40 dated July 27, 1994, Lhe Greenbrier River was determined to be a Section
10 stream from the mouth near Hulton, WV to mile 150.5, near Durbm, WV.

0

B. ADDITIONAL C0'\1MENTS TO SUPPORT JD:
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