APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
c:;,__. , . , 1
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 0 rv~ I ZlJ [ 11.0

l

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Develo1iment, LRH-2014-738-KAN-UT
Poplar Fork-Stream I-Ephemeral
C.

PROJECT LOCATION AND BACKGROUND INFORMATION:
State: West Virginia
County/parish/borough: Putnam
City_:_Teays Valley
Center coordinates of site (lat/long in degree decimal format): Lat. 38.46007° i)I, Long. 81.9285° Wi.
Universal Transverse Mercator:
Name of nearest waterbody: Poplar Fork
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: I<.anawha River
Name of watershed or Hydrologic Unit Code (HUC): 05050008
Check if map/diagra1n of review m·ea and/or potential jurisdictional areas is/are available upon request.
IillJ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a
different JD form.

m
D.

REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
l'.m_ Office (Desk) Determination. Date: December 28, 2015
llfilJ Field Determination. Date(s): August 4, 2015

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.
There ~f'.¢J~&' "navigable waters ofthe U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review _area. [Required]
DlJ Waters subject to the ebb and flow of the tide.
@ Waters are presently used, or have been used in the past, or may be susceptible for use to transpo1t interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There~~ "waters ofthe U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR pmt 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): 1
EEJ 1NWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters 2 (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments ofjurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

lliJ

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 478 linear feet: 1 width (ft) and/or
acres.
Wetlands:
acres.
c. Limits (boundaries) of jurisdiction based on: ~l~ii!!~i~
Elevation of established OHWM (if known):
2.

Non-regulated waters/wetlands (check if applicable): 3
@I Potentially jurisdictional waters andfor wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

1

Boxes checked below shall be supported by completing the appropriate sections in Section III below.
For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows
(e.g., typically 3 months).
3 Supporting documentation is presented in Section lll.F.
2

year~round

or has continuous flow at least "seasonally"

SECTION III: CWA ANALYSIS
A.

TNWs AND WETLANDS ADJACENT TO TNWs
The agencies \Viii assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section 111.A.l and Section 111.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections 111.A.1 and 2
and Section 111.D.l.; otherwise, see Section 111.B below.
I.

TNW
Identify TNW:
Su1nmarize rationale supporting determination:

2.

B.

Wetland adjacent to TNW
Su1nmarize rationale supporting conclusion that wetland is "adjacent":

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):
This section summarizes information regarding characteristics of the tributary and its adjacent \vetlands, if any, and it helps
deter1nine whether or not the standards for jurisdiction established under Rapanos have been met.
The agencies will assert jurisdiction over non-navigable tributariCs of TNWs where the tributaries are "relatively permanent
waters" (RPWs), i.e. tributaries that typically flo\V year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section III.D.4.
A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.
If the waterbody 4 is not an RPW, or a wetland directly abutting an RPW, a JD \Viii require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for
the tributary, Section 111.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section 111.C below.
1.

Characteristics ofnon-TNWs that flo\v directly or indirectly into TNW
(i)

General Area Conditions:

wa~ershed siz~: 94i?-"Ji"~-~~;;m:o:~~

Drainage area. 9.6 1J1J~t~~
Average annual rainfall:
inches
Average annual snowfall: 34 inches

44

(ii) Physical Characteristics:
(a) Relationship with TNW·
D Tributary flows directly into TNW.
t8'J Tributary flows through~ tributaries before entering TNW.
Project waters are ~~;fJm,nx~rmiles from TNW.
Project waters are ~}~(~'.tll~~~l river 1niles from RPW.
Project waters are ~~---~e_ria_l (straight) miles from TNW.
Project waters are :tf((~ti)~~s) aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:
Identify flow route to TNW 5 : UT>Poplar Fork>Hurricane Creek>Kanawha River.
Tributary stream order, if known: First.

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
5
Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, 'vhich then flows into TNW.

(b) General Tributary Characteristics (check all that apply):
Tributary is:
D Natural
D Artificial (man-made). Explain:
[8J Manipulated (man-altered). Explain: Downstream reach of stream has been impacted through the
adjacent commercial development.
Tributary prope1ties with respect to top of bank (estimate):
Average width: 1 feet
Average depth: 0.2 feet
Average side slopes: ~l1~J.
Primary tributmy substrate composition (check all that apply):
IZJ Silts
18'.J Sands
D Cobbles
D Gravel
D Bedrock
D Vegetation. Type/% cover:
D Other. Explain:

D Concrete
0Muck

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle(I;Jo?I ~oIIlpl~X,.~.S,'.. _.Explain:
Tributmy geometry: li.~l~ti~.1£is~fM/i~t
Tributary gradient (approximate average slope):
o/o
(c) Flow:
Tributary provides for: iill>l\¢ili~~~lin~\I\
Estimate average number of flow events in review area/year: ~l~k;:ti$t
Describe flow regime:
Other information on duration and volume:
Surface flow is: .Ql~~~!~'~lii!i.~~JifiiJ~!(. Characteristics:
Subsmface flow: W~ll\i:~\YW. Explain findings:
D Dye (or other) test performed:
Tributary has (check all that apply):
18'.] Bed and banks
D OHWM6 (check all indicators that apply):
D clear, natural line impressed on the bank
D changes in the character of soil
D shelving
D vegetation matted down, bent, or absent
D leaf litter disturbed or washed away
D sediment deposition
D water staining
D other (list):
D Discontinuous OlIWM. 7 Explain:

D
D
D
D
D
D
D

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant community

If factors other than the 01-IWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
D High Tide Line indicated by:
D Mean High Water Mark indicated by:
D oil or scu1n line along shore objects
D survey to available datum;
D fine shell or debris deposits (foreshore) D physical markings;
D physical markings/characteristics
D vegetation lines/changes in vegetation types.
D tidal gauges
D other (list):
(iii) Chemical Characteristics:
Characterize tributruy (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

6

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., \Vhere the stream te1nporarily flows underground, or where
the OHWM has been re1noved by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
7
Ibid.

(iv) Biological Characteristics. Channel supports (check all that apply):
D Riparian corridor. Chm·acteristics (type, average width):
D Wetland fringe. Characteristics:
D Habitat for:
D Federally Listed species. Explain findings:
D Fish/spawn areas. Explain findings:
D Other environn1entally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:
2.

Characteristics of \Vetlands adjacent to non-TNW that flo\v directly or indirectly into TNW
(i)

Physical Characteristics:
(a) General Wetland Characteristics:
Prope1ties:
Wetland size:
acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:
(b) General FlowR~lationship with Non-TNW:
Flow is: l'kl!.:l;;i~~. Explain:
Surface flow is: ft~'k');;js~
Charactelistics:
Subsurface flow: );'J~){:iJ'll!\. Explain findings:
D Dye (or other) test performed:
(c) Wetland Adjacency Determination with Non-TNW:
D Directly abutting
D Nol directly abutting
D Discrete wetland hydrologic connection. Explain:
D Ecological connection. Explain:
D Separated by berm/barrier. Explain:

(d)

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
D Riparian buffer. Characteristics (type, average width):
D Vegetation type/percent cover. Explain:
D Habitat for:
D Federally Listed species. Explain findings:
D Fish/spawn areas. Explain findings:
D Other environmentally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:
3.

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: J,~Jf~~-~{$1
Approximately (
) acres in total are being considered in the cu1nulative analysis.

For each wetland, specify the following:
Directly abuts? (Y /N)

Size (in acres)

Directly abuts? (Y/Nl

Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C.

SIGNIFICANT NEXUS DETERMINATION
A significant nexus analysis \viii assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination \Vith all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volu1ne, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
•
Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
•
Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the 1NW?
•
Docs the tributary, in co1nbination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstrerun foodwebs?
•
Does the tributa1y, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?
Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

D.

1.

Significant nexus findings for non-RPW that has no adjacent wetlands and flo\vs directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributruy itself, then go to Section IIl.D: Stream 1 conveys
storm water and surface runoff to the tributary systen1. Ephemeral streams store nutrients in the form of dctrital material that is
carried into the receiving tributru·ies during precipitation events. This detrital material is a critical resource to many 1nacro- and
microorganisms that form the basis of the food chain in aquatic systems. Stream 1 is an indirect tributary to the Kanawha River
and provides more than a minimal or insubstantial effect on the chemical, physical and biological integrity of the receiving TNW,
the Kanawha River.

2.

Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIl.D:

3.

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section III.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):
1.

2.

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
linear feet
width (ft), Or,
acres.
mfil Wetlands adjacent to 1NWs:
acres.

ll!fil TNWs:

RPWs that flow directly or indirectly into TNWs.
I]] Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:

ffi

Tributaries ofTNW where tributm·ies have continuous flow «seasonally" (e.g., typically three months each year) are
jurisdictional. Data suppo1ting this conclusion is provided at Section IIl.B. Provide rationale indicating that tributary flows
seasonally:

Provide estimates for jurisdictional waters in the review m·ea (check all that apply):
linear feet
width (ft).
Other non-wetland waters:
acres.
Identify type(s) of waters:

(i[J Tributary waters:

Bii
3.

Non-RPWs 8 that flow directly or indirectly into TNWs.
l~. Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section JII.C.
Provide estimates for jurisdictional waters within the review area (check all that apply):
~. Tributary waters: 478 linear feet !width (ft).
JjITJ Other non-wetland waters:
acres.
Identify type(s) of waters:

4.

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
CT] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
13TI Wetlands directly abutting an RPW where tributm·ies typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

CJ

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributmy is
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area:

5.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlm1ds that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section 111.C.

Oil

Provide acreage estimates for jurisdictional wetlands in the review area:

6.

E.

acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,
[]]_ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN\V are jurisdictional. Data supporting this
conclusion is provided at Section 111.C.
Provide estimates for jurisdictional wetlands in the review area:

7.

acres.

acres.

Impoundments of jurisdictional lvaters. 9
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
8fil_ Demonstrate that impoundment was created fi·om "waters of the U.S.," or
[lfil Demonstrate that water meets the criteria for one of the categories presented above (1 w6), or
,lliJ Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY): 10
lli3 which arc or could be used by interstate or foreign travelers for recreational or other purposes.

8

See Footnote# 3.
To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.

9

10

Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
revie\v consistent with the process described in the Corps/EPA Men1orandun1 Regarding CWA Act Jurisdiction Following Rapa11os.

mm

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

till)_ which arc or could be used for industrial purposes by industries in interstate commerce.

8J

Interstate isolated waters. Explain;

.

'

[fill Other factors. Explain:
Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Cf Tributmy waters:
linem· feet
width (ft).
QjJ Other non-wetland waters:
acres.
Identify type(s) of waters:
Wetlands:
acres.

Ell
F.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
fil Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
D Prior to the Jan 2001 Supreme Court decision in "SfVANCC,"the review area 'vould have been regulated based solely on the
"Migratmy Bird Rule" (MBR).
ITJ. Waters do not 1neet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
IJI Other: (explain, if not covered above):

tffil

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):
[:ill_ Non-wetland waters (i.e., rivers, streams):
linear feet
width (ft).

m_

Lakes/ponds:
acres.
[[)_ Other non-wetland waters:
fill Wetlands:
acres.

acres. List type of aquatic resource:

Provide acreage estimates for non-jurisdictional waters in the review m·ea that do not 1neet the "Significant Nexus" standard, where such
a finding is required for jurisdiction (check all that apply):
[]J Non-wetland waters (i.e., rivers, streams):
linear feet,
width (ft).
Lakes/ponds:
acres.
Other non-wetland waters:
acres. List type of aquatic resource:
Wetlands:
acres.

:QI
fill

mJ

SECTION IV: DATA SOURCES.
A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
l'8l_ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Wetland and Surface Water Assessment submitted
by Terradon Corporation on 5 November 2014, with additional information received 11September2015.
l81. Data sheets prepared/submitted by or on behalf of the applicant/consultant.
l8:J Office concurs with data sheets/delineation report.
D Office does not concur with data sheets/delineation report.
l'8J. Data sheets prepared by the Corps: Corps' revised delineation map dated 28 December 2015.
J]TI_ Corps navigable waters' study:
[ill! U.S. Geological Survey Hydrologic Atlas:
[fill USGS NHD data.
[fill USGS 8 and 12 digit HUC maps .
U.S. Geological Survey map(s). Cite scale & quad nmne: 7 .5-tninute Scott Depot quad.
Jjfil' USDA Natural Resources Conservation Service Soil Survey. Citation:
l'VI National wetlands inventory map(s). Cite: name: ORM database online tnapping.
State/Local wetland inventory map(s):
JJ11I FEMA/FIRM maps:
100-year Floodplain Elevation is:
(National Geodectic Vertical Datum of 1929)
[lli] Photographs: [fill Aerial (Name & Date):
or D Other (Name & Date):
.tml Previous deterrnination(s). File no. and date of response letter:
lEJ_ Applicable/suppo1ting case law:
1£1 Applicable/supporting scientific literature:

.m
J]I
tilll'

~ Other information (please specify): 2011 NOAA Comparative Climatic Data.

B. ADDITIONAL COMMENTS TO SUPPORT JD:

APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be co1npleted by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

l

1:f\V\.W \ zP \ I \.I!.

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Development, LRH-2014-738-KAN-UT
Poplar Fork-Stream2-Ephemeral
C.

PROJECT LOCATION AND BACKGROUND INFORMATION:
State: West Virginia
County/parish/borough: Putnam

City:_ Teays Valley

Center coordinates of site (lat/long in degree decimal format): Lat. 38.45982°
Universal Transverse Mercator:
Name of nearest waterbody: Poplar Fork

N. Long. 81.92707° ~-

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Kanawha River
Name of watershed or Hydrologic Unit Code (HUC): 05050008
J;"_ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
IEII. Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a
different JD form.

D.

REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

@

Office (Desk) Determination. Date: December 29, 2015

@ Field Determination. Date(s): August 4, 2015
SECTION II: SUMMARY OF FINDINGS
A. RlIA SECTION 10 DETERMINATION OF JURISDICTION.
There~~'.]!_~ "navigable waters ofthe U.S." within Rivers and Flarbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

EJ
tzl

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There ~F~ "waters ofthe U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

I. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): 1
[]i]
TNWs, including territorial seas
Wetlands adjacent to TNWs
l1ZJ
Relatively permanent waters 2 (RPWs) that flow directly or indirectly into TNWs
~J
Non-RPWs that flow directly or indirectly into TNWs
mill:
Wetlands directly abutting RPWs that flow directly or indirectly into 1NWs
(filj" Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
lial_
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN\Vs
mm
Impoundments ofjurisdictional waters
IEITl:
Isolated (interstate or intrastate) waters, including isolated wetlands

L£l

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 1028 linear feet: 1 width (ft) and/or
acres.
Wetlands:
acres.
c. Limits (bou11daries) of jurisdiction based on: )¥~'t'.((j.'(41-S,~
Elevation of established OHWM (if known):
2.

Non-regulated waters/wetlands (check if applicable): 3
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

[E1:1_

1

Boxes checked below shall be supported by completing the appropriate sections in Section III below.
For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
(e.g., typically 3 months).
3
Supporting documentation is presented in Section III.F.
2

SECTION III: CWA ANALYSIS
A.

Tl\Ws AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section 111.A.1 and Section 111.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, co1nplete Sections 111.A.1 and 2
and Section 111.D.1.; otherwise, see Section 111.B below.

I.

TNW
Identify TNW:
Sumn1arize rationale suppo1ting determination:

2.

Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

B.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):
This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanoshave been met.
The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a 'vetland directl}' abutting a tributary with perennial flow,
skip to Section III.D.4.
A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available infor1nation that documents the existence of a significant nexus bet,veen a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.
If the waterbody 4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for
the tributary, Section 111.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section 111.C below.
1.

Characteristics of non-TNWs that flow directly or indirectly into TNW
(i)

General Area Conditions:
Watershed size: 940 ~ji~~~~!ii\'1!~$.

Drainage area: 25 f_'-iJ~f:~J
A veragc annual rainfall: 44 inches
Average annual snowfall: 34 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
D Tributary flows directly into TNW.
[8] Tributary flows through~ tributm·ies before entering TNW.
Project waters are i'.P-~~~ _r!~er miles from TNW.
Project waters are !ij(~f;~ri~~) river miles :from RPW.
Pro~ect waters are ~1l ~~_r.,~~l _ ,Cstr~ight) m.iles fi·o~ TNW.
Project waters are ~t{Q));I~~) aenal (straight) fillies from RPW.
Project waters cross or serve as state boundaries. Explain:

11

Identify flow route to TNW 5 : U1>Poplar Fork>Hurricane Creek>Kanawha River.
Tributary stream order, if known: First.

4 Note

that the Instructional Guidebook contains additional information regarding swales, ditches, \Vashes, and erosional features generally and in the arid
West.
5
Flow route can be described by identifying, e.g., tributary a, 'vhich flows through the revie\v area, to flow into tributary b, which then flows into TNW.

(b) General Tributaiy Characteristics (check all that apply):
Tributary is:
0 Natural
0 Artificial (man-made). Explain:
~ Manipulated (man-altered). Explain:
Tributary prope1ties with respect to top of bank (estimate):
Average width: 1 feet
Average depth: 0.2 feet
Average side slopes: ~JJi1.
Primaiy tributary substrate co1nposition (check all that apply):
~ Silts
~ Sands
0 Cobbles
0 Gravel
0 Bedrock
D Vegetation. Type/% cover:
0 Other. Explain:

0 Concrete
0Muck

Tributary condition/stability [eg., highly eroding, sloughing banks). Explain:
Presence of run/riffle/pool co1nplexes. Explain:
Tributaty geometry: )l~!~fit~JyWfaJg~t
Tributai·y gradient (approximate average slope):
%
(c) Flow:
Tributary provides for: l!'.il611'\iierali'i!>"1
Estimate average number of flow events in review ai·ea/yeai·: r!tJt'.~~~-~
Describe flow regime:
Other information on duration and volume:
Surface flow is: J),'.j~:~~~W}~ij(f~9:1J,fa~~:<J;. Characteristics:
Subsurface flow: Jjt~:{f:fiq_;wt,t. Explain findings:
0 Dye (or other) test performed:

Tributary has (check all that apply):
~ Bed and banks
0 OHWM 6 (check all indicators that apply):
D clear, natural line impressed on the bank
D changes in the character of soil
D shelving
D vegetation matted down, bent, or absent
D leaf litter disturbed or washed away
0 seditnent deposition
D water staining
0 other (list):
D Discontinuous OI-IW1v1. 7 Explain:

0
D
D
D
D
D
D

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant com1nunity

lffactors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
[I High Tide Line indicated by:
Mean High Water Mark indicated by:
D oil or scum line along shore objects
D survey to available datum;
0 fine shell or debris deposits (foreshore) 0 physical markings;
D physical markings/chai·acteristics
D vegetation lines/changes in vegetation types.
0 tidal gauges
0 other (list):

ITI

(iii) Chemical Characteristics:
Chai·acterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

6

A natural or man-tnade discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., 'vhere the stream temporarily flows underground, or 'vhere
the OllWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
regi1ne (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
7
Ibid.

(iv) Biological Characteristics. Channel supports (check all that apply):
D Riparian corridor. Characteristics (type, average width):
D Wetland fringe. Characteristics:
D Habitat for:
D Federally Listed species. Explain findings:
D Fish/spawn areas. Explain findings:
D Other environmentally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:
2.

Characteristics of \vetlands adjacent to non-TNW that flo\v directly or indirectly into TNW
(i)

Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size:
acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:
(b) General Flow~elationship with Non-TNW:
Flow is: :tfi_~l~~!~t Explain:
Surface flow is: !fi~J\l;js(
Characteristics:
Subsurface flow: J!(~)l'tlR Explain findings:
D Dye (or other) test performed:
(c) Wetland Adjacency Determination with Non-TNW:
D Ditectly abutting
D Not directly abutting
D Discrete wetland hydrologic connection. Explain:
D Ecological connection. Explain:
D Separated by berm/barrier. Explain:
(d) Proximi Relationshi
-river miles from TNW.
Project wetlands are~
Project waters·-'are fj:ijJ,(:
aerial (straight) miles from TNW.
Flow is from: ll.l<'l\i.i;l.is~.
. . . ..
Estimate approximate location of wetland as within the ~.R~t!_(§* floodplain.
.,,~----"·>o"d

r.•

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:
(iii) Biological Characteristics. Wetland supports (check all that apply):
D Riparian buffer. Characteristics (type, average width):
D Vegetation type/percent cover. Explain:
D Habitat for:
D Federally Listed species. Explain findings:
D Fish/spawn areas. Explain findings:
D Other environmentally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:

3.

Characteristics of all wetlands adjacent to the tributary (if any)_
All wetland(s) being considered in the cumulative analysis: ~le~I!.\i~!
Approximately (
) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts?

(Y/N)

Size Cin acres)

Directly abuts? (Y/N)

Size On acres)

Summarize overall biological, chemical and physical functions being performed:

C.

SIGNIFICANT NEXUS DETERMINATION
A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in con1bination \Vith all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. behveen a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.
Draw connections between the features documented and the effects on the TNW, as identified in the Rapa11os Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
•
Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
•
Does the tributaiy, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
•
Does the tributary, in co1nbination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?
•
Docs the tributary. in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?
Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

D.

1.

Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section 111.D: Stream 2 conveys
sto1m water and surface runoff to the tributary system. Ephemeral streams store nutrients in the form of detrital material that is
carried into the receiving tributaries during precipitation events. This detrital material is a critical resource to many macro- and
microorganisms that form the basis of the food chain in aquatic systems. Stream 2 is an indirect tributary to the Kanawha River
and provides more than a minimal or insubstantial effect on the chemical, physical and biological integrity of the receiving TNW.
the Kanawha River.

2.

Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 111.D:

3.

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section III.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):
1.

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
acres.

Q] TNWs:
linear feet
width (ft), Or,
Dn_ Wetlands adjacent to TNWs:
acres.
2.

RPWs that flow directly or indirectly into TNWs.
'fributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:

I]]

J]]

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., lypically three months each year) are
jurisdictional. Data supporling this conclusion is provided at Section III.B. Provide rationale indicating that tributaty flows
seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
_ITTI Tributaty waters:
lineat· feet
width (ft).
J]J Other non-\vetland waters:
acres.
Identify type(s) of waters:

3.

Non-RPWs 8 that flo\v directly or indirectly into TNWs.
~ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data suppo1iing this conclusion is provided at Section III.C.
Provide estimates for jurisdictional waters within the review area (check all that apply):
18[ Tributary waters: 1028 linear feet 1 width (ft).
Other non-wetland waters:
· acres.
Identify type(s) of waters:

121

4.

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[[! Wetlands directly abut RPW at1d thus at·e jurisdictional as adjacent wetlands.
l]J Wetlands directly abutting an RPW where tributaties typically flow yem'-round. Provide data and rationale
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

fill

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributaiy is
seasonal in Section IIl.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area:

5.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with si1niiat·ly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section III.C.

CTI

Provide acreage estimates for jurisdictional wetlands in the review area:

6.

E.

8

acres.

Wetlands adjacent to non-RPWs that flo'v directly or indirectly into TNWs.
_[EJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IIl.C.
Provide estimates for jurisdictional wetlands in the review area:

7.

acres.

acres.

Impoundments of jurisdictional waters. 9
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
ffiil Demonstrate that impoundment was created from "waters of the U.S.," or
Im:I Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or
JE] Demonstrate that water is isolated with a nexus to com1nerce (sec E below).

ISOLATED [INTERSTATE OR INTRA-STA TE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY): 10
IITI which are or could be used by interstate or foreign travelers for recreational or other purposes.

See Footnote# 3.
To complete the analysis refer to the key in Section lll.D.6 of the Instructional Guidebook.
Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA IIQ for
review consistent with the process described in the Corps!EPAMe111ora11dun1 Regarding CWA Act Jurisdiction Following Rapanos.

9

10

i

from 'vhich fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which arc or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:
.
Other factors. Explain:
.

Identify water body and su1nmarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters:
linear feet
width (ft).

nm
BJ Other non-wetland waters:

acres.

Identify type(s) of waters:

@] Wetlands:
F.

acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not ineet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplen1ents.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the
"Migratory Bird Rule" (MBR).
l]] Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
[illl Other: (explain, if not covered above):

113"
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Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the JvIBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):
Ell_ Non-wetland waters (i.e., rivers, streams):
linear feet
width (ft).
l]jJ Lakes/ponds:
acres.
Other non-wetland waters:
acres. List type of aquatic resource:
Wetlands:
acres.

Oil
nm

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
a finding is required for jurisdiction (check all that apply):
Non-wetland waters (i.e., rivers, streams):
linear feet,
width (ft).
m:J. Lakes/ponds:
acres.
Other non-wetland waters:
acres. List type of aquatic resource:
IJfil Wetlands:
acres.

IFil

tlfil

SECTION IV: DATA SOURCES.
A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked
_and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Wetland and Surface Water Assessment submitted
by_ Terradon Corporation on 5 November 2014, with additional information received 11September2015.
)25l_ Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[8J Office concurs with data sheets/delineation report.
D Office does not concur with data sheets/delineation report.
~ Data sheets prepared by the Corps:Corps' revised delineation map dated 28 December 2015.
Efil Corps navigable waters' study:
Elli U.S. Geological Survey Hydrologic Atlas:
0 USGS NHD data.
0 USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: 7.5-minute Scott Depot quad.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name: ORM database online mapping.
. State/Local wetland inventory map(s):
FEMA/FIRM maps:
I 00-year Floodplain Elevation is:
(National Geodectic Vertical Datum of 1929)
Photographs: D Aerial (Name & Date):
or 0 Other (Name & Date):
Im Previous determination(s). File no. and date of response letter:
[:] Applicable/suppotting case law:
Jfur Applicable/supporting scientific literature:

J8l

i
nm

EJ'
Gfil

@ Other information (please specify): 2011 NOAA Comparative Climatic Data.
B. ADDITIONAL COMMENTS TO SUPPORT JD:

APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
~
A. REPORTCOMPLETIONDATEFORAPPROVEDJURISDICTIONALDETERMINATION(JD): O

wV
\

[-z_,o \ tl£>

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Development, LRH-2014-738-KAN-UT
Crooked Creek-Strea1n3-Ephemeral
C.

PROJECT LOCATION AND BACKGROUND INFORMATION:
State: West Virginia
County/parish/borough: Putnam

City:_ Teays Valley

Center coordinates of site (lat/long in degree decimal format): Lat. 38.46046°
Universal Transverse Mercator:
Name of nearest waterbody: Crooked Creek

N. Long. 81.9219° ;Wr.

Nan1e of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Kanawha River

Name of watershed or Hydrologic Unit Code (HUC): 05050008

m Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[I

D.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a
different JD form.

REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
@ Office (Desk) Determination. Date: December 29, 2015
@ Field Determination. Date(s): August 4, 2015

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.
There ~~!6'.i/: "navigable wale,, ofthe U.S." within Rivers and Harbors Act (RHA)jurisdiction (as defined by 33 CFRpart 329) in the
review area. [Required]

@ii Waters subject to the ebb and flow of the tide.

@3

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There~~ "waters ofthe U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

I. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply):

1

TNWs, including territorial seas
Wetlands adjacent to 1NWs
Relatively permanent waters 2 (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into 1NWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RP\\!s that flow directly or indirectly into TNWs
Impoundments ofjurisdictional waters
lsolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 717 linear feet: 1 width (ft) and/or
acres.
Wetlands:
acres.

c. Limits (boundaries) of jurisdiction based on: !ll~!IJ$Jt!
Elevation of established OHWM (if known):

2.

Non-regulated waters/wetlands (check if applicable): 3
Dfil Potentially jurisdictional waters andfor wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

1 Boxes
2

checked below shall be supported by completing the appropriate sections in Section Ill below.
For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"

(e.g., typically 3 months).
Supporting documentation is presented in Section III.F.

3

SECTION III: CWA ANALYSIS
A.

TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section 111.A.1 and Section 111.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections 111.A.1 and 2
and Section 111.D.1.; other,vise, see Section 111.B below.

1.

TNW
Identify 1NW:
Summarize rationale supporting dctertnination:

2.

B.

Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

CHARACTERISTICS OF TRIBUTARY (THAT JS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):
This section summarizes information regarding characteristics of the tributary and its adjacent \Vetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.
The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section III.D.4.
A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence ofa significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody 4 is not an RPW, or a wetland directly abutting an RPW, a JD 'viii require additional data to determine if the
waterbody has a significant nexus 'vith a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used 'vhether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for
the tributary, Section 111.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

1.

Characteristics ofnon-TNWs that flow directly or indirectly into TNW
(i)

General Area Conditions:
Watershed size: 940 *~~~!!'mil~
Drainage area: 11 \-~:~~~~
Average annual rainfall: 44 inches
Average annual snowfall: 34 inches

(ii) Physical Characteristics:
(a) Relationship with 1NW:
D Tributary flows directly into TNW.
[gl Tributary flows through~ tributaries before entering TNW.

Project waters are
river miles from TNW.
Project waters are
'"'river miles from RPW.
Project waters are
(straight) miles frotn TNW.
Project waters are _,,,"'~~l)~~Hj aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:
Identify flow route to 1NW5 : Ul>Crooked Creek>Poplar Fork>Hurricane Creek>Km1awha River.
Tributary strea1n order, if known: First.

4

Note that the Instructional Guidebook contains additional information regarding swales, ditches, 'vashes, and erosional features generally and in the arid
West.
5
Flow route can be described by identifying, e.g., tributary a, \Vhich flows through the revie\V area, to flow into tributary b, which then flo\vs into TNW.

(b) General Tributary Characteristics (check all that apply);
Tributary is:
i8J Natural
0 Artificial (man-made). Explain:
0 Manipulated (man-altered). Explain:
Tributary properties with respect to top of bank (esthnate):
Average width: 1 feet
Average depth: 0.2 feet
Average side slopes: ~:-;jJJ.
Primary tributaty substrate composition (check all that apply):
jg] Silts
jg] Sands
0 Cobbles
0 Gravel
D Bedrock
D Vegetation. Type/% cover:
0 Other. Explain:

D Concrete
0Muck

Tributmy condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence ofrun/riffl~/po_?_l ~~?;lplex_~~:- _Explain:
Tributmy geometry: Rel~~\;V~lyl~(l'jlJgjii
Tributary gradient (approximate average slope):
%
(c) Flow:
Tributary provides for: Ji;pij~l![~~~l'l!~W:
Estimate average number of flow events in review area/year: ~l~~'.CJ§~
Describe flow regime:
Other information on duration and volume:

Subsu1face flow: PM:tfil#rof. Explain findings:
0 Dye (or other) test pe1formed:

Tributmy has (check all that apply):
jg] Bed and banks
0 OHWM6 (check all indicators that apply):
D clear, natural line in1pressed on the bank
D changes in the character of soil
D shelving
D vegetation matted down, bent, or absent
D leaf litter disturbed or washed away
D sediment deposition
D water staining
0 other (list):
D Discontinuous OHWM.7 Explain:

D
D
D
D
D
D
D

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant com1nunity

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
[ii High Tide Line indicated by:
!NJ Mean High Water Mm-k indicated by:
D oil or scum line along shore objects
D survey to available datum;
0 fine shell or debris deposits (foreshore) 0 physical markings;
D physical markings/characteristics
D vegetation lines/changes in vegetation types.
0 tidal gauges
0 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

6

A natural or manMmade discontinuity in the 01-IWM docs not necessarily sever jurisdiction (e.g., where the stremn temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
regime (e.g., flo'v over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
7
1bid.

(iv) Biological Characteristics. Channel supports (check all that apply):
D Riparian corridor. Characteristics (type, average width):
D Wetland fringe. Characteristics:
D Habitat for:
D Federally Listed species. Explain findings:
D Fish/spawn areas. Explain findings:
D Other environ1nentally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:
2.

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW
(i)

Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size:
acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:
(b) General FlowRelationship with Non-TNW:
Flow is: ~ic1<•f:;f~:j. Explain:
Surface flow is: ),>l~R:LJ~l
Characteristics:
Subsurface flow: ~i~ki.;[~(. Explain findings:
D Dye (or other) test performed:
(c) Wetland Adjacency Determination with Non-TNW:
D Directly abutting
D Not directly abutting
D Discrete wetland hydrologic connection. Explain:
D Ecological connection. Explain:
D Separated by berm/barrier. Explain:
(d) Proximit Relationsh·
Project wetlands are
river miles from TNW.
aerial (straight) miles from TNW.
Project waters ~~-e ,.
Flow is from: ;e~~(
Estimate approximate location of wetland as within the ritttrJAf~! floodplain.

,.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:
(iii) Biological Characteristics. Wetland supports (check all that apply):
D Riparian buffer. Characteristics (type, average width):
D Vegetation type/percent cover. Explain:
D Habitat for:
D Federally Listed species. Explain findings:
D Fish/spawn areas. Explain findings:
D Other environmentally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:

3.

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: .'i:t!~~iJki,~~
Approximately (
) acres in total are being considered in the cumulative analysis.

For each wetland, specify the follov·iing:
Directly abuts? (Y/N)

Size <in acres)

Directly abuts? (YIN)

Size On acres)

Summarize overall biological, chemical and physical functions being perfonned:

C.

SIGNIFICANT NEXUS DETERMINATION
A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
•
Does the tributa1y, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
•
Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
•
Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?
•
Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?
Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

D.

1.

Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section 111.D: Stream 3 conveys
storm water and surface runoff to the tributary system. Ephemeral streams store nutrients in the form of detrital material that is
carried into the receiving tributaries during precipitation events. This detrital material is a critical resource to many macro- and
microorganisms that form the basis of the food chain in aquatic systems. Stream 3 is an indirect tributary to the Kanawha River
and provides more than a minin1al or insubstantial effect on the chemical, physical and biological integrity of the receiving TNW,
the Kanawha River.

2.

Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence ofsignificant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section JII.D:

3.

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section Ill.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1.

2.

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
width (ft), Or,
acres.
acres.

lllfil TNWs:
linear feet
Bfil Wetlands adjacent to TNWs:

RPWs that flow directly or indirectly into TNWs.
[fil Tributaries of1NWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:

CJ

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three 1nonths each year) m·e
jurisdictional. Data suppo11ing this conclusion is provided at Section IIl.B. Provide rationale indicating that tributary flows
seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
[ill Tributary waters:
linear feet
width (ft).

GIT
3.

Other non-wetland waters:
Identify type(s) of waters:

acres.

Non-RPWs8 that flo\v directly or indirectly into TNWs.

181

Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section 111.C.

Provi4e estin1atcs for jurisdictional waters within the review area (check all that apply):
Tributary waters: 717 linear feet 1 width (ft).
Other non-wetland waters:
acres.

181
JEI

Identify type(s) of waters:

4.

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

II]

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[fil

[] Wetlands directly abutting an RPW where tributaries typically flow «seasonally." Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section Ill.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:
Provide acreage estimates for jurisdictional wetlands in the review area:

5.

acres.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent

llil_

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IILC.
Provide acreage estimates for jurisdictional wetlands in the review area:

6.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

BJ

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IILC.

Provide estimates for jurisdictional wetlands in the review area:

7.

acres.

acres.

Impoundments of jurisdictional waters. 9
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impound1nent was created from "waters of the U.S.," or
Demonstrate that water ~:ets the cri~eria for one of the categories presented above ( 1-6), or
Demonstrate that water 1s isolated with a nexus to commerce (see E below).

I
E.

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY): 10
[[) which are or could be used by interstate or foreign travelers for recreational or other purposes.

KSee Footnote# 3.
To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

9

10
Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts 'viii elevate the action to Corps and EPA HQ for
review eonsistentwith the process described in the Corps/EPAMentorandum Regarding CWA Act Jurisdiction Fo/lowi11g Rapanos.

@1

mrr
llilll,

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate corn1nerce.
Interstate isolated waters. Explain:
.

[!J Other factors. Explain:.
Identify water body and sum1narize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Uill Tributary waters:
linear feet
width (ft).
Other non~wctland waters:
acres.

J]l
.Bill
F.

Identify type(s) of waters:
Wetlands:
acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[]fil If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Dil

Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
D Prior to the Jan 2001 Supre1ne Cou1t decision in "SWANCC," the review area would have been regulated based solely on the

"Migratmy Bird Rule" (MBR).

lli]- Waters do not 1neet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:

till

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

judgment (check all that apply):

Gil

I

Non-wetland waters (i.e., rivers, strea1ns):
linear feet
width (ft).
Lakes/ponds:
acres.
Other non-wetland waters:
acres. List type of aquatic resource:
Wetlands:
acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
a finding is required for jurisdiction (check all that apply):
t[l Non-wetland waters (i.e., rivers, streams):
linear feet,
width (ft).
Lakes/ponds:
acres.
Other non-wetland waters:
acres. List type of aquatic resource:

fifil

ID

[ill Wetlands:

acres.

SECTION IV: DATA SOURCES.
A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file nnd, where checked
and requested, appropriately reference sources below):
l8'J. Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Wetland and Surface Water Assess1nent submitted
£)'.. Ten·adon Corporation on 5 November 2014, with additional information received 11 September 2015.
.~. Data sheets prepared/submitted by or on behalf of the applicant/consultant
cg) Office concurs with data sheets/delineation repo1t.
D Office does not concur with data sheets/delineation report.
J~_ Data sheets prepared by the Corps: Corps' revised delineation map dated 28 December 2015.
m:J Corps navigable waters' study:

J1i!I° U.S. Geological Survey Hydrologic Atlas:
0 USGS N1ID data.
D USGS 8 and 12 digit HUC maps.

J8l

U.S. Geological Survey map(s). Cite scale & quad name: 7.5-minute Scott Depot quad.
USDA Natural Resources Conservation Sefvice Soil Survey. Citation:
IVI' National wetlands invento1y map(s). Cite name: ORM database online mapping.

Jill"

J]i.

State/Local wetland inventory map(s):

[IBI'

lfill
Ufil

FEMA/FIRM 1naps:
100-year Floodplain Elevation is:
(National Geodectic Vertical Datutn of 1929)
Photographs: D Aerial (Name & Date):

Jn(

Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:

tfil1
JE1

or D Other (Name & Date):

~

Other information (please specify): 2011 NOAA Comparative Climatic Data.

B. ADDITIONAL COMMENTS TO SUPPORT JD:

APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This fonn should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
o-vv-., ,-,
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 0 r ' \

j -,_,o j t Lo

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Development, LRH-2014-738-KAN-UT
Crooked Creek-Stream 3B-Perennial
C.

PROJECT LOCATION AND BACKGROUND INFORMATION:
State: West Virginia
County/parish/borough: Putnam

City: Teays Valley

Center coordinates of site (lat/Jong in degree decimal format): Lat. 38.45974° N, Long. 81.9205° :\Yi.
Universal Transverse Mercator:
Name of nearest waterbody: Crooked Creek
Natne of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Kanawha River

Name of watershed or Hydrologic Unit Code (HUC): 05050008

(gJ
[SJ
D.

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ...) are associated with this action and are recorded on a
different JD form.

REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: December 29, 2015
Field Determination. Date(s): August 4, 2015

l8J
l8J

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.
There l\te'@ "navigable waters ofthe U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
t:J Waters subject to the ebb and flow of the tide.

CJ

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There \W~ "waters ofthe U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR pait 328) in the review area. [Required]
1. Waters of the U.S.
a. Indicate presence of,vaters of U.S. in review area (check all that apply): 1
[&J TNWs, including territorial seas
Wetlands adjacent to TNWs
l81. Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs
@TI
Non-RPWs that flow directly or indirectly into TNWs
Wetlands·directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNVls
Impoundments ofjurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

INJ
WJ

iru

I

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 357 linear feet: 2 width (ft) and/or
Wetlands:
acres.

acres.

c. Limits (boundaries) of jurisdiction based on: fl~J!'i)i;(s\
Elevation of established OHWM (if known):
2.

Non-regulated waters/wetlands (check if applicable): 3
[[]

1 Boxes

Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

checked below shall be supported by completing the appropriate sections in Section III below.
For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
(e.g., typically 3 months).
3
Supporting documentation is presented in Section III.F.
2

SECTION III: CWA ANALYSIS
A.

TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IIl.A.l and Section IIl.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections 111.A.1and2
and Section 111.D.1.; other,vise, see Section 111.B belo,v.

I.

TNW
Identify TNW:
Summarize rationale supporting detennination:

2,

B.

Wetland adjacent to TNW
Summarize rationale suppo1ting conclusion that wetland is "adjacent":

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):
This section summarizes infor1nation regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.
The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. Ifthe aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a 'vetland directly abutting a tributary with perennial flow,
skip to Section III.D.4.
A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence ofa significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.
If the waterbody 4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section Ill.B.1 for
the tributary, Section IIl.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination 'vhether a significant nexus exists is determined in Section 111.C below.

1.

Characteristics ofnon-TNWs that flow directly or indirectly into TNW
(i)

General Area Conditions:
Watershed size:
g'j)j!1')';l~t
Drainage area:
Average annual rainfall:
inches
Average annual snowfall:
inches

~~w~~~~~~

(ii) Physical Characteristics:
(a) Relationship with TNW:
D Tributary flows directly into TNW.
D Tributary flows through )jfolf!lii~l tributaries before entering TNW.
Project waters are
'~'river miles from 1NW.
Project waters are
' river miles from RPW.
~1~:_ aerial (straight) miles from 1NW.
Project waters are
Project waters are
~ti~ aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:
Identify flow route to TNW5:
Tributary stream order, if known:

4
Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
5
Flo'v route can be described by identifying, e.g., tributary a, \Vhich flows through the review area, to flo\v into tributary b, which then flo\vs into TNW.

(b) General Tributary Characteristics (check all that apply):
Tributary is:
0 Natural

0 Artificial (man-made). Explain:
0 Manipulated (man-altered). Explain:
Tributary properties with respect to top of bank (estimate):
Average width:
feet
Average depth:
feet
Average side slopes: )'»J~l{:L,i~!.
Primary tributary substrate co1nposition (check all that apply):

0 Silts
0 Cobbles

D

0

0 Sands
0 Gravel

D Vegetation.

Bedrock

Concrete

0Muck
Type/o/o cover:

0 Other. Explain:
Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffielp_?.~-1- co_mplcxes. Explain:

Tributmy geometry:

X!f¢i(Jim

T1ibutary gradient (approximate average slope):

%

(c) Flow:
Tributary provides for: )lf~J<i:foi~l

Estimate average number of flow events in review area/year: ~~~k.}J:~J:S~
Describe flow regime:
Other information on duration and volume:

Surface flow is: )!"i~\f:l@~j. Characteristics:
Subsurface flow: j(i~)i!)'li~j. Explain findings:
0 Dye (or other) test performed:
Tributary has (check all that apply):
0 Bed and banks
0 OHWM6 (check all indicators that apply):

0

D
D
D
D
D
D
D

clear, natural line impressed on the bank
changes in the character of soil
shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sedin1ent deposition
water staining

0

other (list):

0
0
D
0
0
D
D

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant community

Discontinuous 01-IWivf. 7 Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
BJ High Tide Line indicated by:
BJ Mean High Water Mark indicated by:

0

oil or scum line along shore objects

0

0

fine shell or debris deposits (foreshore)

0 physical markings;

0
0

tidal gauges
other (list):

D

physical markings/characteristics

0

survey to available datum;
vegetation lines/changes in vegetation types.

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

6

A natural or man-1nade discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream te1nporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the watcrbody's flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies 'vill look for indicators of flow above and below the break.
7
lhid.

(iv) Biological Characteristics. Channel supports (check all that apply):
D Riparian corridor. Characteristics (type, average width):
D Wetland fringe. Characteristics:
D Habitat for:
D Federally Listed species. Explain findings:
D Fish/spawn areas. Explain findings:
D Other environmentallywsensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:
2.

Characteristics of,vetlands adjacent to non-TNW that flow directly or indirectly into TNW
(i)

Physica I Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size:
acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:
(b) General FlO\v Relationship with Non-TNW:
Flow is: lli~Wl;is!. Explain:
Surface flow is: ~)!:Ji:'.(\~!
Characteristics:
Subsurface flow: '.lfi~k{j'.{~l Explain findings:
D Dye (or other) test performed:
(c) Wetland Adjacency Determination with Non-'fNW:
D Directly abutting
D Not directly abutting
D Discrete wetland hydrologic connection. Explain:
D Ecological connection. Explain:
D Separated by berm/barrier. Explain:
(d) Proximi Relation
Project wetlands a
river miles from 1NW.
Project waters are
aerial (straight) miles from TNW.
Flow is fi·o1n: ~l~:·:
Estimate approximate location of wetland as within the :f)~)t;~J~t floodplain.

.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., \Vater color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:
(iii) Biological Characteristics. Wetland supports (check all that apply):
D Riparian buffer. Characteristics (type, average width):
D Vegetation type/percent cover. Explain:
D Habitat for:
D Federally Listed species. Explain findings:
D Fish/spawn areas. Explain findings:
D Other environmentally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:

3.

Characteristics of all wetlands adjacent to the tributary (if any) __ _
All wetland(s) being considered in tlie cumulative analysis: /:i1;'J1}1,\i~~
Approximately (
) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? <YIN)

Size <in acres)

Directly abuts? (Y /N)

Size (in acres)

Summarize overall biological, chemical and physical functions being petformed:

C.

SIGNIFICANT NEXUS DETERMINATION
A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination \Vith all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
\Vetlands. It is not appropriate to detern1ine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent \Vetland or between a tributary and the TNW). Similarly, the fact an adjacent \Vetland lies within or
outside of a floodplain is not solely determinative of significant nexus.
Draw connections bet\veen the features documented and the effects on the TNW, as identified in the Rapa11os Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
•
l)oes the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
•
Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
•
Does the tributary, in co1nbination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?
•
Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?
Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

D.

1.

Significant nexus findings for non-RPW that has no adjacent wetlands and flo\vs directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributa1y itself, then go to Section IIl.D:

2.

Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flo,vs directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIl.D:

3.

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributruy in combination with all of its adjacent wetlands, then go to
Section IIl.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1.

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs:
linear feet
width (ft), Or,
acres.
ffil Wetlands adjacent to TNWs:
acres.

2.

RPWs that flow directly or indirectly into TNWs.
l8J, Tributaries ofTNWs where tributaries typically flow year-round ru·e jurisdictional. Provide data and rationale indicating that
tributary is perennial: According to the applicant1s delineation report, Stream 3B was determined to be perennial. Stream 3B
has a 19-acre drainage area and 44/34 inch rainfall/snowfall averages, respectively.
[] Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section 111.B. Provide rationale indicating that tributary flows
seasonally:

IEl

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 357 linear feet 2 width (ft).
Other non-wetland waters:
acres.
Identify type(s) of waters:

IBJ
JD.
3.

Non-RPWs8 that flo'v directly or indirectly into TNWs.
Waterbody that is not a 1NW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section IIl.C.

El

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters:
linear feet
width (ft).
J:S] Other non-wetland waters:
acres.
Identify type(s) of waters:

DJ

4.

Wetlands directly abutting an RPW that flo'v directly or indirectly into TNWs.
[iJ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

CJ

[:] Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is
seasonal in Section IJl.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:
Provide acreage estimates for jurisdictional wetlands in the review area:

5.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[J Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IILC.
Provide acreage estimates for jurisdictional wetlands in the review area:

6.

acres.

Wetlands adjacent to non-RPWs that flo'v directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNV{ are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

EU

Provide estimates for jurisdictional wetlands in the review area:
7.

acres.

acres.

Impoundments of jurisdictional waters.9
As a general rule, the impoundrnent of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from "waters of the U.S.," or
ffiID Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
fifill Demonstrate that water is isolated vdth a nexus to commerce (see E below).

ITil

E.

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY): 10

en which are or could be used by interstate or foreign travelers for recreational or other purposes.

rm from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
nm:

which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:
ITifil Other factors. Explain:

@_

8

See Footnote# 3.
To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
10
Prior to asserting or declining CWA juJ'isdiction based solely on this category, Corps Districts will elevate the action to Cor11s and EPA HQ for
review consistent with the process described in the Corps/EPA Men1orandum Regarding CWA Act Jr1risdictio11 Followi11g Rapa11os.
9

Identify 'vater body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
CJ Tributary waters:
linear feet
width (ft).
GiJ Other non-wetland waters:
acres.
Identify type(s) of waters:
CJ Wetlands: acres.

F.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

GJ

If potential wetlands were assessed within the review area, these areas did not 1neetthe criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) co1nmerce.
D Prior to the Jan 2001 Supreme Court decision in "SWANCC,'' the review area would have been regulated based solely on the
"Migratory Bird Rule" (MBR).
ITiJ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
[2]. Other: (explain, if not covered above):

ill

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):
Non-wetland waters (i.e., rivers, streams):
linear feet
width (ft).
Lakes/ponds:
acres.
;
Other non-wetland waters:
acres. List type of aquatic resource:
Wetlands:
acres.

GJ

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
a finding is required for jurisdiction (check all that apply):
Non-wetland waters (i.e., rivers, streams):
linear feet,
width (ft).
GI( Lakes/ponds:
acres.
IT1) Other non-wetland waters:
acres. List type of aquatic resource:
IBJ Wetlands:
acres.

El

SECTION IV: DATA SOURCES.
A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Wetland and Surface Water Assessment submitted
by Terradon Corporation on 5 November 2014, with additional information received 11 September 2015.
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[g] Office concurs with data sheets/delineation report.
D Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps: Corps' revised delineation map dated 28 December 2015.
- Corps navigable waters' study:
- U.S. Geological Survey Hydrologic Atlas:
CJ USGS NHD data.
CJ USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: 7.5~minute Scott Depot quad .
.Ifil·.··:·'.···
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name: ORM database online mapping.
1£1 State/Local wetland inventory rnap(s):

t8f
_m

I
181
l8J

I

i~{:y~~I:it;!:;;,~~is~ Elevation is:

(National Geodectic Vertical Datum of 1929)

CJ Aerial (Name & Date):
or CJ Other (Name & Date):

[jfil Photographs:

fill

Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
tmJ: Applicable/supporting scientific literature:
l1il:J Other information (please specify): 2011 NOAA Comparative Climatic Data.

DJ

B. ADDITIONAL COMMENTS TO SUPPORT JD:

APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Inshuctional Guidebook.

SECTION I: BACKGROUND INFORMATION
.
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): "j) W\,W \ \ t-o

\ \y

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Development, LRH-2014-738-KAN-UT
Crooked Creek-Stream 4-Ephemeral
C.

PROJECT LOCATION AND BACKGROUND INFORMATION:
State: West Virginia
County/parish/borough: Putnam
City.:.Teays Valley
Center coordinates of site (lat/long in degree decimal format): Lat. 38.46213° N. Long. 81.9206° W].
Universal Transverse Mercator:
Name of nearest waterbody: Crooked Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Kanawha River
Name of watershed or Hydrologic Unit Code (HUC): 05050008
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[]]_ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a
different JD form.

D.

REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
@ Office (Desk) Determination. Date: December 29, 2015
~ Field Determination. Date(s): August 4, 2015

SECTION II: SUMMARY OF FINDINGS
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION.
There*~~,~~ "navigable waters ofthe U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR pait 329) in the
review area. [Required]
[fill Waters subject to the ebb and flow of the tide.
GTil Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There i\\;~ "waters ofthe U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]
I. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): 1
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters 2 (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into 1NWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments ofjurisdictional waters
U!ll
U!lll Isolated (interstate or intrastate) waters, including isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 527 linear feet: 1 width (ft) and/or
acres.
Wetlands:
acres.
c. Limits (boundaries) of jurisdiction based on: r:)ptf~~l$~
Elevation of established OHWM (if known):
2.

Non-regulated waters/wetlands (check if applicable): 3

IillIJ: Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:
1

Boxes checked belo'v shall be supported by completing the appropriate sections in Section III below.
For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows
(e.g., typically 3 months).
3
Supporting docmnentation is presented in Section III.F.
2

year~round

or has continuous flow at least "seasonally"

SECTION III: CWA ANALYSIS
A.

TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section III.A.1 and Section IIl.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1and2
and Section 111.D.l.; otherwise, see Section 111.B below.

I.

TNW
Identify TNW:
Summarize rationale supporting determination:

2.

B.

Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):
This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.
The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flo,v, sldp to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section 111.D.4.
A wetland that is adjacent to but that docs not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent 'vetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of la,v.
If the waterbody 4 is not an RPW, or a 'vetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for
the tributary, Section III.B.2 for any onsite 'vetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section 111.C below.
1.

Characteristics ofnon-TNWs that flow directly or indirectly into TNW
(i)

General Area Conditions:
Watershed size: 9. 4~ .~~.l!'IW~ili\lt.~~
Drainage area: 8 i,~~r'.~
Average annual rainfall: 44 inches
Average annual snowfall: 34 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
D Tributary flows directly into TNW.
[g] Tributary flows through~ tributaries before entering TNW.
Project waters are ~pqJ!,r,,i,yermiles from TNW.
Project waters arc ~:Jt9~f;f#§:Sl river miles from RPW.
Project waters are ~i_~r~eri~} (straight) miles from TNW.
Project waters are ~;f(~!fjllf~sj aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:
Identify flow route to TNW5 : U1>Crooked Crcek>Poplar Fork>Hurricane Creek>Kanawha River.
Tributary stream order, if known:

4
Note that the Instructional Guidebook contains additional information regarding swales, ditches, \Vashes, and erosional features generally and in the arid
West.
5
Flow route can be described by identifying, e.g., tributary a, which flo\VS through the review area, to flo\V into tributary b, which then flows into TNW.

{b) General 1'ributarv Chm·acteristics (check all that apply}:
Tributary is:
[81 Natural
D Artificial (man-made). Explain:
D Manipulated (man-altered). Explain:
Tributary properties with respect to top of bank (estimate):
Average width: I feet
Average depth: 0.2 feet
Average side slopes: ~:;;il(.
Primm·y tributary substrate composition (check all that apply):
IZ! Silts
IZ! Sands
D Cobbles
D Gravel
D Bedrock
D Vegetation. Type/% cover:
D Other. Explain:

D Concrete
0Muck

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/ro_ol _c_oJ11~1e~_e5-:'. _Explain:
Tributary geometry: R~l~fiYcilly;§{~~lgb\
Tributary gradient (approximate average slope):
%
(c)

Flow:
Tributary provides for: )1i'j)Jl~P\~f:~~i:*tQyY;
Estimate average number of flow events in review area/year: ~l~Jt~~!§~
Describe flow regime:
Other information on duration and volume:

Subsurface flow: ~i\Ji!fiJ)\>)1. Explain findings:
D Dye (or other) test performed:
Tributary has (check all that apply):
IZ! Bed and banks
D OHWM6 (check all indicators that apply):
D clear, natural line impressed on the bank
D changes in the character of soil
D shelving
D vegetation matted down, bent, or absent
D leaf litter disturbed or washed away
D sediment deposition
D water staining
D other (list):
D Discontinuous OllWI\1. 7 Explain:

D
D
D
D
D
D
D

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant community

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
[fill High Tide Line indicated by:
[fil Mean High Water Mark indicated by:
D oil or scum line along shore objects
D survey to available datum;
D fine shell or debris deposits (foreshore) D physical markings;
D physical markings/characteristics
D vegetation lines/changes in vegetation types.
D tidal gauges
D other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

A natural or man~made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flo\VS underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the \vaterbody's flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
7
lbid.

6

(iv) Biological Characteristics. Channel supports (check all that apply):

D
D
D

2.

Ripm·ian corridor. Characteristics (type, average width):
Wetland fringe. Characteristics:
Habitat for:
D Federally Listed species. Explain findings:
D Fish/spawn areas. Explain findings:
.
D Other environmentally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:

Characteristics of,vetlands adjacent to non-TNW that flow directly or indirectly into TNW
(i)

Physical Characteristics:
(a)

General Wetland Characteristics:

Properties:
Wetland size:

acres

Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:
(b) General Flo.\>,' Relationship with Non-INW:
Flow is:
Explain:

!'.l\:.kfl'.ll•\.

Surface flow is: l,'i~k~i)',j~\
Characteristics:
Subsurface flow: l,'fi;!l':)ll$~. Explain findings:
D Dye (or other) test performed:
(c)

Wetland Adjacency Determination with Non-TNW:
D Directly abutting
D Not directly abutting
D Discrete wetland hydrologic connection. Explain:
D Ecological connection. Explain:
D Sepm·ated by berm/barrier. Explain:

(d) Proximity (Relationship). t? ~W
Pro~ect wetlands ar~"~!~MJ'!i)~~ ri."er mil~s from_TNW.
Project waters ar~ ~,~~,Ril,Jj$t aenal (straight) miles from TNW.
Flow is from: ~j~l(it',~t.
Estimate apprOxim~ie i~cation of wetland as within the '.fJ~gj~i'.~t floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., \Vater color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:
(iii) Biological Characteristics. Wetland supports (check all that apply):
D Riparian buffer. Characteristics (type, average width):
0 Vegetation type/percent cover. Explain:
D Habitat for:
D Federally Listed species. Explain findings:
D Fish/spawn areas. Explain findings:
D Other environmentally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:

3.

Characteristics of all wetlands adjacent to the tributary (if anyJ
All wetland(s) being considered in the cumulative analysis: :f:!~WitJ.i_~j
Approximately (

) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? CY/N)

Size fin acres)

Directly abuts? (Y/Nl

Size fin acres)

Su1nmarize overall biological, chemical and physical functions being perfonned:

C.

SIGNIFICANT NEXUS DETERMINATION
A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in con1bination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations 'vhen evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or behveen a tributary and the TNW). Similarly, the fact an adjacent wetland lies 'vithin or
outside of a floodplain is not solely determinative of significant nexus.
Draw connections between the features documented and the effects on the TNW, as identified in theRapa11os Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
•
Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
'fNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
•
Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
•
Does the tributary, in combination \Vith its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?
,
•
Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?
Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

D.

1.

Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section 111.D: Stream 4 conveys
storm water and surface 1unoff to the tiibutruy system. Ephemeral streams store nutrients in the form of detrital material that is
carried into the receiving tributaries during precipitation events. This detrital material is a critical resource to many macro- and
microorganisms that form the basis of the food chain in aquatic systems. Stream 4 is an indirect tributary to the Kanawha River
and provides more than a minimal or insubstantial effect on the chemical, physical and biological integrity of the receiving TNW,
the Kanawha River.

2.

Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section llI.D:

3.

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):
1.

2.

TNWs and Adjacent Wetlands. Check all that apply and provide size estitnates in review area:
TNWs:
linear feet
width (ft), Or,
acres.
Wetlands adjacent to TNWs:
acres.

fill
tfil.

RPWs that flow directly or indirectly into TNWs.

(El_ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:

BIJ

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three tnonths each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIl.B. Provide rationale indicating that tributary flows
seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
[fil. Tributary waters:
linear feet width (ft).

[!;] Other non-wetland waters:

acres.

Identify type(s) of waters:

3.

Non-RPWs 8 that flow directly or indirectly into TNWs.

m Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
1NW is jurisdictional. Data supporting this conclusion is provided at Section 111.C.
Provide_ estimates for jurisdictional waters within the review area (check all that apply):
J2!il Tributary waters: 527 linear feet 1 width (ft).
Other non-wetland waters:
acres.
Identify type(s) of waters:

BJ

4.

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

(ill

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section lII.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

fill

ill

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is
seasonal in Section IIl.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area:

5.

acres.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Jl}I_ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section 111.C.
Provide acreage estimates for jurisdictional wetlands in the review area:

6.

acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

[ill] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisdictional. Data supporting this
conclusion is provided at Section 111.C.
Provide estimates for jurisdictional wetlands in the review area:

7.

Impoundments of jurisdictional waters. 9
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

IEI

ffifil:
(]ll_

E.

acres.

Demonstrate that impoundment was created from "waters of the U.S.," or
Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or
Demonstrate that water is isolated \Vith a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLA TED WETLANDS, THE USE,
DEGRADA TJON OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALLTHAT APPLY): 10

IEJ

which are or could be used by interstate or foreign travelers for recreational or other purposes.

8

See Footnote# 3.
To complete the analysis refer to the key in Section 111.D.6 of the h1structional Guidebook.

9

10
Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Me1norandum Regarding CWA Act Jurisdiction Followi11g Rapanos.

[ill]

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

JE?l_ which are or could be used for industrial purposes by industries in interstate commerce.

CillJ Interstate isolated waters. Explain:

EIJ

.

Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
QB Tributmy waters:
linear feet
width (ft).

Ell Other non-wetland waters:
CJ
F.

acres.

Identify type(s) of waters:

Wetlands:

acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
f§l Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the
"Migratory Bird Rule" (MBR).
Q Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
_Q_ Other: (explain, if not covered above):

EJ

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):
Non-wetland waters (i.e., rivers, streams):
linear feet
width (ft).
QIT Lakes/ponds:
acres.
acres. List type of aquatic resource:
Other no~-wetland waters:
CT] Wetlands.
acres.

CJ

n!1

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
a finding is required for jurisdiction (check all that apply):
14] Non-wetland waters (i.e., rivers, streams):
linem· feet,
width (ft).
JTil Lakes/ponds:
acres.
Other non-wetland waters:
acres. List type of aquatic resource:
[[] Wetlands:
acres.

Eil

SECTION IV: DATA SOURCES.
A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
® Maps, plans, plots or plat subtnitted by or on behalf of the applicant/consultant: Wetland and Surface Water Assessment submitted
byTerradon Corporation on 5 November 2014, with additional information received 11September2015.
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[8J Office concurs with data sheets/delineation repott.
D Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps: Corps' revised delineation map dated 28 December 2015.
t1ill Corps navigable waters' study:
I!] U.S. Geological Survey 1.-Jydrologic Atlas:
0 USGS NHD data.
0 USGS 8 and 12 digit HUC maps.
~
•.••·.·. U.S. Geological Survey map(s). Cite scale & quad name: 7.5-minute Scott Depot quad.
L;:;J USDA Natural Resources Conservation Service Soil Survey. Citation:
~ National wetlands invento1y map(s). Cite name: ORM database online tnapping.
[fill State/Local wetland inventory map(s):
FEMA/FIRM maps:
, I 00-year Floodplain Elevation is:
(National Geodectic Vertical Datum of 1929)
, , Photographs: D Aerial (Name & Date):
or D Other (Name & Date):
Previous determination(s). File no. and date of response letter:
- Applicable/supporting case law:
Applicable/supporting scientific literature:
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m

I
I

18] Other information (please specify): 2011 NOAA Comparative Climatic Data.
B. ADDITIONAL COMMENTS TO SUPPORT JD:

APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): °8rnW l / z,r> / 14'
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Development, LRH-2014-738-KAN-UT
Crooked Creek-Stream 5-Ephemeral
C.

PROJECT LOCATION AND BACKGROUND INFORMATION:
State: West Virginia
County/parish/borough: Putnatn

City: Teays Valley

Center coordinates of site (lat/long in degree decimal format): Lat. 38.46329°
Universal Transverse Mercator:
Name of nearest waterbody: Crooked Creek

N, Long. 8 I .92015° ~.

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Kanawha River
Name of watershed or Hydrologic Unit Code (HUC): 05050008
~ Check if 1nap/diagrain of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a
different JD form.

ffiill
D.

REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

[g[ Office (Desk) Determination. Date: December 29, 2015

.£El

Field Determination. Date(s): August 4, 2015

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.
There~!'.~:·..~ "navigable waters ofthe U.S." within Rivers and Harbors Act (RHA)jurisdiction (as defined by 33 CFR part 329) in the
review area. [Requiredj
EID Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

Ifill

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There~\'~ "waters ofthe U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFRpart 328) in the review area. [Required]

I. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): 1
TNWs, including territorial seas
Wetlands adjacent to 'fNWs
Relatively permanent waters 2 (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
GiL1
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
ffiill Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
rnID:
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNV.ls
IilliJ Impoundments ofjurisdictional waters
lllliJ: Isolated (interstate or intrastate) waters, including isolated wetlands

i

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 361 linear feet: 1 width (ft) and/or
acres.
Wetlands:
acres.

c. Limits (boundaries) of jurisdiction based on: '.Pffi:~Jj~jS~
Elevation ofestablished OHWM (if known):
2.

1

Non-regulated waters/wetlands (check if applicable): 3
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

51

Boxes checked belo\V shall be supported by completing the appropriate sections in Section Ill below.
For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows ycarRround or has continuous flow at least "seasonally"
(e.g., typically 3 months).
3
Supporting docun1entation is presented in Section IILF.
2

SECTION III: CWA ANALYSIS
A.

TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section 111.A.1 and Section 111.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections 111.A.1and2
and Section 111.D.l.; otherwise, see Section 111.B below.

1.

TNW
Identify TNW:
Summarize rationale supporting determination:

2.

B.

Wetland adjacent to TNW
Summarize rationale suppo1ting conclusion that wetland is "adjacent":

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):
This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapa11os have been met.
The agencies will assert jurisdiction over non-navigable tributaries ofTNWs \Vhere the tributaries are "relatively permanent
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flo,v, skip to Section 111.D.2. lfthe aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section III.D.4.
A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.
If the waterbody 4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its-adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers·a tributary with adjacent wetlands, complete Section 111.B.1 for
the tributary, Section Ill.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section 111.C below.

t.

Characteristics ofnon-TNWs that flow directly or indirectly into TNW
(i)

General Area Conditions:
Watershed size: 940 W~ijj\f~:!\ii)~§.
Drainage area: 4 i'~.c)'~~
Average annual rainfall: 44 inches
Average annual snowfall: 34 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
0 Tributary flows directly into TNW.
~Tributary flows through~ tributaries before entering TNW.
Project waters are
river miles from TNW.
Project waters are
l$) river miles from RPW.
Project waters are
aerial (straight) miles from TNW.
Project waters are
r l¢$$) aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:
Identify flow route to TNW 5 : UT>Crooked Creek>Poplar Fork>Hurricane Creek>Kanawha River.
Tributary strea1n order, if known:

4
Note that the Instructional Guidebook contains additional information regarding swales, ditches, \Vashes, and erosional features generally and in the arid
West.
5
Flo\v route can be described by identifying, e.g., tributary a, which flo\vs through the revie\V area, to flow into tributary b, which then flows into TNW.

(b) General Tributmy Characteristics (check all that apply):
Tributary is:
[8'J Natural
D Artificial (man-made). Explain:
D Manipulated (man-altered). Explain:
Tributary properties with respect to top of bank (estimate):
Average width: 1 feet
Average depth: 0.2 feet
Average side slopes: ~:'_f).
Primary tributary substrate composition (check all that apply):
181 Silts
181 Sands
D Cobbles
D Gravel
D Bedrock
D Vegetation. Type/% cover:
D Other. Explain:

D Concrete
0Muck

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:

Presence of run/rifile/p_()_~_l c-~-Illpl_e~~s._ ,~xplain:

Tributary geometry: ~~14#1'~1,i~i~alglil
Tributary gradient (approximate average slope):

%

(c) Flow:
Tributary provides for: jt~ji@lO)t~Jil'I~\&
Estimate average number of flow events in review area/year: fi-)~Wf:(l,j~·t,
Describe flow regime:
Other information on duration and volume:

Subsurface flow: '.OrliPf~~. Explain findings:
D Dye (or other) test performed:
Tributary has (check all that apply):
181 Bed and banks
D OHWM 6 (check all indicators that apply):
D clear, natural line impressed on the bank
D changes in the character of soil
D shelving
D vegetation matted down, bent, or absent
D leaf litter disturbed or washed away
D sediment deposition
D water staining
D other (list):
D Discontinuous OHWM. 7 Explain:

D
D
D
D
D
D
D

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant community

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
[] High Tide Line indicated by:
[ill Mean High Water Mm·k indicated by:
D oil or scum line along shore objects . D survey to available datum;
D fine shell or debris deposits (foreshore) D physical markings;
D physical markings/characteristics
D vegetation lines/changes in vegetation types.
D tidal gauges
D other (list):

(iii) Che1nical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

6

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flo,vs underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flo'v
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
7
Ibid.

(iv) Biological Characteristics. Channel supports (check all that apply):
D Riparian corridor. Characteristics (type, average width):
D Wetland fringe. Characteristics:
D Habitat for:
D Federally Listed species. Explain findings:
D Fish/spawn areas. Explain findings:
.
D Other environmentally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:
2.

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW
(i)

Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size:
acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:
(b) General Flp-y~elationship with Non-1NW:
Flow is: Pi~jj)Jj;'( Explain:
Surface flow is: )ji~j\)_;\~t
Charactelistics:

)11¢!<''):\\R

Subsurface flow:
Explain findings:
D Dye (or other) test perfurmed:
(c)

Wetland Adjacency Determination with Non-TNW:

D Directly abutting
D Not directly abutting
0 Discrete wetland hydrologic connection.
D Ecological connection. Explain:
D Separated by berm/barrier. Explain:

Explain:

(d) Proximit Rclati
Project wetlands ar_
''.river miles from TNW.
Project waters are_,
aerial (straight) miles from 1NW.
Flow is from: ~t~l{,J;ils .
Estimate appr~;zimate location of,vetland as within the ~l~~:~~~:t floodplain.
(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:
(iii) Biological Characteristics. Wetland supports (check all that apply):
D Riparian buffer. Characteristics (type, average width):
.
0 Vegetation type/percent cover. Explain:
D Habitat for:
D Federally Listed species. Explain findings:
D Fish/spawn areas. Explain findings:
D Other environmentally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:

3.

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland{s) being considered in the cumulative analysis: :lfl~)ti;!tl~t
Approximately (
) acres in total arc being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y /N)

Size On acres)

Directly abuts? CY/Nl

Size On acres)

Summarize overall biological, chemical and physical functions being performed:

C.

SIGNIFICANT NEXUS DETERMINATION
A significant nexus analysis \Viii assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the follo\ving situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies \Vithin or
outside of a :floodplain is not solely determinative of significant nexus.
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
•
Does the tributary, in combination with its adjacent wetlands (if any). have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
•
Docs the tributary, in combination with its adjacent wetlands (if any). provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
•
Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?
•
Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?
Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

D.

1.

Significant nexus findings for non-RPW that has no adjacent \vetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: Stream 5 conveys
storm water and surface runoff to the tributary system. Ephemeral streams store nutrients in the form of detrital material that is
carried into the receiving tributaries during precipitation events. This detrital material is a critical resource to many 1nacro- and
microorganisms that form the basis of the food chain in aquatic systems. Strean1 5 is an indirect tributary to the Kanawha River
and provides more than a minimal or insubstantial effect on the chemical, physical and biological integrity of the receiving TNW,
the Kanawha River.

2.

Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 111.D:

3.

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section III.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1.

2.

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
rnfil TNWs:
linear feet
width (It), Or,
acres.
mfil Wetlands adjacent to TNWs:
acres.
RPWs that flow directly or indirectly into TNWs.
Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:

ITil

[ill_ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are
jurisdictional. Data suppo1ting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows
seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters:
linear feet
width (ft).
l}fil Other non-wetland waters:
acres.
Identify type(s) of waters:

IIll

3.

Non-RPWs 8 that flow directly or indirectly into TNWs.
Waterbody that is not a 1NW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section Ill.C.

18]

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: 361 linear feet I width (ft).
Other non-wetland waters:
acres.
Identify type(s) of waters:
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0:

4.

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
UI Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
(ill Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section llI.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

OJ.

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is
seasonal in Section 111.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area:

5.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
)]] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section 111.C.
Provide acreage estimates for jurisdictional wetlands in the review area:

6.

acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Vfil Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section 111.C.
Provide estimates for jurisdictional wetlands in the review area:

7.

acres.

acres.

Impoundments of jurisdictional watcrs.9
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
IT] Demonstrate that impoundment was created from "waters of the U.S.," or
[fl Demonstrate that water meets the criteria for one of the categories presented above (1~6), or
De1nonstrate that water is isolated with a nexus to commerce (see E below).

Jfil
E.

ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY): 10
J]J which m·e or could be used by interstate or foreign travelers for recreational or other purposes.

8

See Footnote# 3.
To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.

9

10
Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Me1norandu11i Regarding CWA Act Jurisdiction Following Rapanos.

@l

from which fish or shellfish are or could be taken and sold in interstate or foreign com1nerce.

@f

Other factors. Explain:

illJ which are or could be used for industrial purposes by industries in interstate co1n1nerce.
JI] Interstate isolated waters. Explain;
Identify water body and su1nmarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters:
linear feet
width (ft).
Other non-wetland waters:
acres.
Identify type(s) of waters:
Wetlands:
acres.

@
[3

[J
F.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
[]I If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
ITIJ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review m'Ca \vould have been regulated based solely on the
"Migratory Bird Rule" (MBR).
Q Waters do not 1neet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
[[J Other: (explain, if not covered above):
Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., presence of migratoty birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):
Non-wetland waters (i.e., rivers, streams):
linear feet
width (ft).
Lakes/ponds:
acres.
Other non-wetland waters:
acres. List type of aquatic resource:
Wetlands:
acres.

JB.

I

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standm·d, where such
a finding is required for jurisdiction (check all that apply):
Non-wetland waters (i.e., rivers, streams):
linear feet,
width (ft).
Lakes/ponds:
acres.
Other non-wetland waters:
acres. List type of aquatic resource:
Wetlands:
acres.

I
Ufil

SECTION IV: DATA SOURCES.
A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
cg] Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Wetland and Surface Water Assessment submitted
by Terradon Corporation on 5 November 2014, with additional information received 11 September 2015.
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
18] Office concurs with data sheets/delineation report.
D Office does not concur with data sheets/delineation report.
(811 Data sheets prepared by the Corps: Corps' revised delineation map dated 28 December 2015.
llifil Corps navigable waters' study:
Dfill U.S. Geological Survey Hydrologic Atlas:
0 USGS NHD data.
D USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: 7.5-minute Scott Depot quad.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name: ORM database online mapping.
State/Local wetland inventory map(s):
FEMA/FIRM maps:
(National Geodectic Vertical Datum of 1929)
100-year Floodplain Elevation is:
Photographs: D Aerial (Name & Date):
or D Other (Name & Date):
JN] Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
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lli'.I
mJ

[8] Other information (please specify): 2011 NOAA Compm·ative Climatic Data.
B. ADDITIONAL COMMENTS TO SUPPORT JD:

APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
.c_,, W
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): O\'' \

)-z-D )11.V

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Development, LRH-2014-738-KAN-UT
Crooked Creek-Stream 6-Ephcmeral
C.

PROJECT LOCATION AND BACKGROUND INFORMATION:
State: West Virginia
County/parish/borough: Putnam
City: Teays Valley
Center coordinates of site (lat/long in degree decimal format): Lat. 38.46396° )'(,Long. 81.91955° WJ.
Universal Transverse Mercator:
Name of nearest waterbody: Crooked Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Kanawha River
Name of watershed or Hydro logic Unit Code (HUC): 05050008
@ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
ITIITJ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a
different JD form.

D.

REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

[l!l Office (Desk) Determination. Date: December 29, 2015
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Field Determination. Date(s): August 4, 2015

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.
There~}·~:µ:~ "navigable waters ofthe U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
ffi Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transpott interstate or foreign com1nerce.
Explain:

rfil

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There ~f~ "waters ofthe U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR patt 328) in the review area. [Required]

!. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply):

tfill
lfilif

I
I

1

TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters 2 (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into 1N\Vs
Impoundments ofjurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 308 linear feet: 1 width (ft) and/or
acres.
Wetlands:

acres.

c. Limits (boundaries) ofjurisdiction based on: ~j~~1.ijA~\
Elevation ofestablished OHWM (if known):
2.

1

Non-regulated waters/wetlands (check if applicable): 3

BJ

Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

Boxes checked below shall be supported by co1npleting the appropriate sections in Section ill below.
For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows yearwround or has continuous flow at least "seasonally"
(e.g., typically 3 1nonths).
3
Supporting docmnentation is presented in Section IIl.F.
2

SECTION III: CWA ANALYSIS
A.

TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section III.A.1 and Section III.D.l. only; if the aquatic resource is a 'vetland adjacent to a TNW, complete Sections 111.A.1and2
and Section 111.D.1.; otherwise, see Section III.B below.

1.

TNW
Identify TNW:

Summarize rationale supporting determination:
2.

B.

Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):
This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapa11oshave been met.
The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flo,v, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section III.D.4.
A 'vetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.
If the waterbody 4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIJ.B.l for
the tributary, Section 111.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section 111.C belo,v.
1.

Characteristics of non-TNWs that flow directly or indirectly into TNW
(i)

General Area Conditions:
Watershed size: 940 ~IDl~~~i~l~
Drainage area: 2.7 r~Gti.~
Average annual rainfall: 44 inches
Average annual snowfall: 34 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
D Tributruy flows directly into TNW.
[gj Tributary flows through~· tributaries before entering TNW.

Project waters m·e f~M~§ river miles fro1n TNW.
Project waters are ~fff:~~~i!~~'.$1 river miles from RPW.
Project waters are ;;~~ ,a.erial (straight) miles from TNW.

Ptuject waters are Jj'{~ft!~~~1 aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:
Identify flow route to TNW 5 : UT>Poplm· Fork>Hurricane Creek>Kanawha River.
Tributary stream order, if known: First.

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
5 Flow route can be described by identifying, e.g., tributary a, which tlo\VS through the review area, to flow into tributary b, which then flows into TNW.

(b) General Tributary Characteristics (check all that apply):
Tributary is:
IZJ Natural
D Artificial (man-made). Explain:
D Manipulated (man-altered). Explain:
Tributary properties with respect to top of bank (estimate):
Average width: 1 feet
Average depth: 0.2 feet
Average side slopes: ~ (-:t-~.
1

Primary tributary substrate composition (check all that apply):
IZJ Silts
IZJ Sands
D Cobbles
D Gravel
D Bedrock
D Vegetation. Type/o/o cover:
D Other. Explain:

D Concrete
0Muck

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence ofrun/riffle/p?o_I c~~ple,xe_s_._ Explain:
Tributary geometry: ffi;jl(f(~~!y!§°tf~\gll~
Tributary gradient (approximate average slope):
%
(c)

Flow:
Tributary provides for: )!l~fi~m~l\~li't!~~
Estimate average number of flow events in review area/year: ~XiSi?tj_~~
Describe flow regime:
Other information on duration and volume:
Surface flow is: :o·_ii~r,~,t~\it1\lfe(i@f'~~-~'.. Characteristics:
Subsurface flow: '.Qhl~~P,WQ'.. Explain findings:
D Dye (or other) test performed:
Tributary has (check all that apply):
IZJ Bed and banks
D OHWM6 (check all indicators that apply):
D clear, natural line impressed on the bank
D changes in the character of soil
D shelving
D vegetation matted down, bent, or absent
D leaf litter disturbed or washed away
D sediment deposition
D water staining
D other (list):
D Discontinuous 01--IWM. 7 Explain:

D

D

0
D
D

D

0

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant community

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
JE] High Tide Line indicated by:
[ill Mean High Water Mark indicated by:
D oil or scum line along shore objects
D survey to available datum;
D fine shell or debris deposits (foreshore) D physical markings;
0 physical markings/characteristics
D vegetation lines/changes in vegetation types.
D tidal gauges
D other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

6

A natural or man-ntade discontinuity in the OHWM docs not necessarily sever jurisdiction (e.g., where the stream tentporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the watcrbody's flow
regime (e.g., flo\v over a rock outcrop or through a culverl), the agencies will look for indicators of flow above and below the break
7
Ibid.

(iv) Biological Characteristics. Channel supports (check all that apply):

D
0
D

2.

Riparian corridor. Characteristics {type, average width):
Wetland fringe. Characteristics:
Habitat for:
D Federally Listed species. Explain findings;
D Fish/spawn areas. Explain findings:
D Other environmentally~sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW
(i)

Physical Characteristics:
(a)

General Wetland Characteristics:

Properties:
Wetland size:

acres

Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:
(b) General FI~.w R~.lationship with Non-TNW:
Flow is: ~j~i\)'Cisf Explain:
Surface flow is: J"i~lii;l!l
Characteristics:
Subsurface flow: ,:P,i~Ji;l4$t. Explain findings:
D Dye (or other) test performed:
(c)

Wetland Adjacency Determination with Non-TNW:

D Directly abutting
D Not directly abutting
D Discrete wetland hydrologic connection.
D Ecological connection. Explain:
D Separated by berm/barrier. Explain:

Explain:

(d) Proximity (Relationsh)p) to TNW
Project wetlands ar~- f:$~~{fj~~'!river miles from TNW.
Project waters ar~ EJ~Jillljj~i aerial (straight) miles from TNW.
Flow is from: )l)~~:J;j~(.
.
Esthnate approximate location of wetland as within the )fJ~~;~)~t floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:
(iii) Biological Characteristics. Wetland supports (check all that apply):
D Riparian buffer. Characteristics (type, average width):
D Vegetation type/percent cover. Explain:
D Habitat for:
D Federally Listed species. Explain findings:
D Fish/spawn areas. Explain findings:
D Other environmentally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:

3.

Characteristics of all wetlands adjacent to the tributary (if an~)
All wetland(s) being considered in the cumulative analysis: )ji~!i":til~l
Approximately (

) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? CY/Nl

Size On acres)

Directly abuts? (Y/Nl

Size Cin acres)

Summarize overall biological, chemical and physical functions being performed:

C.

SIGNIFICANT NEXUS DETERMINATION
A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the follo\ving situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but arc not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. bet\veen a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies \Vithin or
outside of a floodplain is not solely determinative of significant nexus.
Draw connections between the features documented and the effects on the TNW, as identified in theRapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
•
Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
•
Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecyclc support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
•
Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic cm·bon that
support downstream foodwebs?
•
Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?
Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

D.

1.

Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: Stream 6 conveys
storm water and surface runoff to the tributary system. Ephemeral streams store nutrients in the form of detrital material that is
carried into the receiving tributaries during precipitation events. This detrital material is a critical resource to many macro- and
microorganisms that form the basis of the food chain in aquatic systems. Stream 6 is an indirect tributary to the Kanawha River
and provides more than a minimal or insubstantial effect on the chemical, physical and biological integrity of the receiving 1NW,
the Kanawha River.

2.

Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with a11 of its
adjacent wetlands, then go to Section III.D:

3.

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIl.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):
1.

2.

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
linear feet
width (ft), Or,
acres.
QU Wetlands adjacent to TNWs:
acres.

Elli TNWs:

RPWs that flow directly or indirectly into TNWs.

ill] Tributaries ofTNWs where tributaries typically flow year-round m·e jurisdictional. Provide data and rationale indicating that
tributary is perennial:

831

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section 111.B. Provide rationale indicating that tributary flows
seasonally;

Provide estimates for jurisdictional waters in the review area (check all that apply):
[fil Tributary waters:
linear feet
width (ft).
0. Other non-wetland waters:
acres.
Identify type(s) of waters:

3.

Non-RPWs 8 that flo'v directly or indirectly into TNWs.
Waterbody that is not a 'fNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section 111.C.

l'8l

Provid_e estimates for jurisdictional waters within the review area (check all that apply);
181. Tributary waters: 308 linear feet 1 width (ft).
acres.
.t j Other non-wetland waters:
Identify type(s) of waters:

4.

Wetlands directly abutting an RPW tl1at flow directly or indirectly into TNWs.
[§J Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
GI Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

tiI

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is
seasonal in Section 111.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area:

5.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[%1 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section Hl.C.
Provide acreage estimates for jurisdictional wetlands in the review area:

6.

acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
lilliJ. Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data suppo1ting this
conclusion is provided at Section 111.C.
Provide estimates for jurisdictional wetlands in the review area:

7.

acres.

acres.

Impoundments of jurisdictional waters. 9
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from "waters of the U.S.," or
g] Demonstrate that water meets the criteria for one of the categories presented above {l-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

fill
rfil.

E.

8

9

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY): 10
_@ which are or could be used by interstate or foreign travelers for recreational or other purposes.

See Footnote# 3.
To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

10
Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Men1orandun1 Regarding CWA Act Jurisdictio11 Followi11g Rapa11os.

mu
tilJ

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate comme!'ce.
Interstate isolated waters. Explain:
I;;]] Other factors. Explain:

mJ

Identify water body and sum1narize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters:
linear feet
width (ft).
[ill Other non-wetland waters:
acres.
Identify type(s) of waters:
1£] Wetlands:
acres.

['ll

F.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
El If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
[fil Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the
"Migratory Bird Rule" (MBR).
[lITJ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
ffi] Other: (explain, if not covered above):
Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
~gment (check all that apply):
WJ_ Non-wetland \Vaters (i.e., rivers, streams):
linear feet
width (ft).
@]_ Lakes/ponds:
acres.
Other non-wetland waters:
acres. List type of aquatic resource:
lli] Wetlands:
acres.

J'.[l

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
a finding is required for jurisdiction (check all that apply):
[ill Non-wetland waters (i.e., rivers, streams):
linear feet,
width (ft).
lJ[J' Lakes/ponds:
acres.
rnJ Other non-wetland waters:
acres. List type of aquatic resource:
JITJ' Wetlands:
acres.

SECTION IV: DATA SOURCES.
A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Wetland and Surface Water Assessment submitted
by Terradon Corporation on 5 November 2014, with additional information received 11 September 2015.
@ Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[8] Office concurs with data sheets/delineation repo1t.
D Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps: Corps1 revised delineation map dated 28 December 2015.
Dfil: Corps navigable waters' study:
fill U.S. Geological Survey Hydrologic Atlas:
D USGS NHD data.
D USGS 8 and I 2 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: 7.5-minute Scott Depot quad.
(ID USDA Natural Resources Conservation Service Soil Survey. Citation:
18J, National wetlands invento1y map(s). Cite name: ORM database online mapping.
llliJ.. State/Local wetland inventory inap(s):
J]fil FEMA/FIRM maps:
DlrJ 100-year Floodplain Elevation is:
(National Geodcctic Ve1tical Datu1n of 1929)
llliJ Photographs: D Aerial (Name & Date):
or D Other (Name & Date):
JJfil Previous determination(s). File no. and date of response letter:
D Applicable/supporting case law:
Applicable/supporting scientific literature:

m

@:

IJl

l8J

Other information (please specify): 2011 NOAA Comparative Climatic Data.

B. ADDITIONAL COMMENTS TO SUPPORT JD:

APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Forn1 Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
'l(rvW
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):
.
I j zt! /I l.jJ
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Development, LRH-2014-738-KAN-UT
Crooked Creek-Stream 7-Ephemeral
C.

PROJECT LOCATION AND BACKGROUND INFORMATION:
State: West Virginia
County/parish/borough: Putnam

City:_ Teays Valley

Center coordinates of site (lat/long in degree decimal format): Lat. 38.46385°
Universal Transverse Mercator:
Name of nearest waterbody:

N, Long. 81.91913° i\Vi.

Naine of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Kanawha River
Name of watershed or Hydrologic Unit Code (HUC): 05050008
[81 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[1lJI Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a
different JD form.

D.

REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

l:8:J Office (Desk) Determination. Date: December 29, 2015
l:8:J Field Determination. Date(s): August 4, 2015
SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.
There ~f~iii« "navigable waters ofthe U.S." within Rivers and I·larbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
lJEl Waters subject to the ebb and flow of the tide.
El_ Waters m·c presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There i\;r~ "waters ofthe U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in revie\v area (check all that apply): 1
IJEJ
TNWs, including territorial seas
Q![ Wetlands adjacent to TNWs
(filI(
Relatively permanent waters 2 (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
I]! Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
[]]
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN\Vs
Impoundments ofjurisdictional waters
[]I
Isolated (interstate or intrastate) waters, including isolated wetlands

l8J:

l]!J

ma

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters; 170 linear feet: 1 width (ft) and/or
acres.
Wetlands:
acres.
c. Limits (boundaries) of jurisdiction based on: ~1.~Ji'.it1_Sl
Elevation ofestablished OHWM (if known):
2.

1

Non-regulated waters/wetlands (check if applicable): 3
lillil_ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

Boxes checked below shall be supported by completing the appropriate sections in Section III below.
For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year~round or has continuous flow at least "seasonally"
(e.g., typically 3 months).
3
Supporting documentation is presented in Section JII.F.
2

SECTION III: CWAANALYSIS
A.

TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section 111.A.1 and Section 111.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections 111.A.1 and 2
and Section 111.D.1.; otherwise, see Section 111.B below.
I.

TNW
Identify TNW:
Sum1narize rationale supporting determination:

2.

Wetland adjacent to TNW
Summarize rationale suppo1ting conclusion that wetland is "adjacent":

B.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):
This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.
The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section III.D.4.
A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence ofa significant nexus bet,veen a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.
If the waterbody 4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for
the tributary, Section 111.B.2 for any onsite wetlands, and Section m.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section 111.C below.
1.

Characteristics of non-TNWs that flow directly or indirectly into TNW
(i)

General Area Conditions:
Watershed size: 949 l.~W~~tJl!.ijf~

Drainage area: 3 )_}i§~~-~
Average annual rainfall: 44 inches
Average annual snowfall: 34 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
D Tributary flows directly into TNW.
181 Tributary flows through~ tributaries before entering TNW.
Project waters are JU.f~mri,~er miles from TNW.
Project waters are !l~~'f:fi_l~S.-~-l river miles from RPW.
Project waters m·e ~R~--~~-!;i_~,J_.(straight) miles from 1NW.

Project waters are

tF(l!Jl!!#.!l aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:
Identify flow route to TNW5 : UT>Poplar Fork>Hurricane Creek>Kanawha River.
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
5 Flow route can be described by identifying, e.g., tributary a, which flo\VS through the review area, to flow into tributary b, which then flows into TNW.

(b) General Tributary Characteristics (check all that apply):
Tributary is:
18] Natural
D Artificial (man-made). Explain:
D Manipulated (man-altered). Explain:
Tributary properties with respect to top of bank (estimate):
Average width: l feet
Average depth: 0.2 feet
Average side slopes: ~,~J'.!.
Prima1y tributary substrate composition (check all that apply):
12':1 Silts
12':1 Sands
D Cobbles
D Gravel
D Bedrock
D Vegetation. Type/% cover:
D Other. Explain:

D Concrete
0Muck

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riftle/po~l ~--~mpl_e_~-~s,'. _Explain:
Tributary geometry: ~~l~tl~~l~s!r~igJit
Tributary gradient {approximate average slope):
%
(c) Flow:
Tributary provides for: )!:jlji~!if~(~(!fj~i!J
Estimate average number of flow events in review area/year: ~,-~t</~}$~
Describe flow regime:
Other information on duration and volume:
Surface flow is: )l{~~!'.~t~;-~~:~~:~fil\flW~fi\ Characteristics:
Subsurface flow: '.(iffilfilJin. Explain findings:
D Dye (or other) test performed:
Tributary has (check all that apply):
12':1 Bed and banks
D OHWM6 (check all indicators that apply):
D clear, natural line impressed on the bank
D changes in the character of soil
D shelving
D vegetation matted down, bent, or absent
D leaf litter disturbed or washed away
D sediment deposition
D water staining
D other (list):
D Discontinuous OHWM.7 Explain:

D
D
D
D
D
D
D

the presence of litter and debris
destiuction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant community

If factors other than the 01-IWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
High Tide Line indicated by:
Mean High Water Mark indicated by:
D oil or scum line along shore objects - D survey to available datum;
D fine shell or debris deposits (foreshore) D physical markings;
D physical 1narkings/characteristics
D vegetation lines/changes in vegetation types.
D tidal gauges
D other (list):

fill

ITl

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

A natural or man~made discontinuity in the OllWM does not necessarily sever jurisdiction (e.g., where the stream te1nporarily flows underground, or where
the OHWM has been removed by develop1nent or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
regime (e.g., flo\v over a rock outcrop or through a culvert), the agencies \Viii look for indicators of flow above and below the break.
7
Ibid.

6

(iv) Biological Characteristics. Channel sup1lorts (check all that apply):
D Riparian corridor. Characteristics (type, average width):
D Wetland fringe. Characteristics:
0 Habitat for:
D Federally Listed species. Explain findings:
D Fish/spawn areas. Explain findings:
.
D Other environmentally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:
2.

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW
(i)

Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size:
acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:
(b) General Flow Relationship with Non-TNW:
Flow is: J.iic!BJ\isf Explain:
.
Surface flow is: )j)¢j\!l]i,$\
Characteristics:
Subsurface flow: r~ti(i;):!Jj${ Explain findings:
0 Dye (or other) test performed:
(c) Wetland Adjacency Determination with Non-TNW:
0 Directly abutting
0 Not directly abutting
D Discrete wetland hydrologic connection. Explain:
D Ecological connection. Explain:
D Separated by berm/barrier. Explain:
elations
(d) Proximit
Project wetlands are
f~t river miles from TNW.
Project watersare_ ,·
aerial (straight) miles from TNW.
Flow is from: fJ~~! ' _ _,.
Estimate approximate location of wetland as within the '.iJ!~'RtJ¥t$_{, floodplain.

I

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:
(iii) Biological Characteristics. Wetland supports (check all that apply):
D Riparian buffer. Characteristics (type, average width):
0 Vegetation type/percent cover. Explain:
0 Habitat for:
0 Federally Listed species. Explain findings:
D Fish/spawn areas. Explain findings:
.
D Other environmentally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:

3.

Characteristics of all wetlands adjacent to the tributary (if an_y)
All wetland(s) being considered in the cumulative analysis: )l[~Jli:flwt
Approximately (
) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? (YIN)

Size fin acres)

Directly abuts? IYIN)

Size Cin acres)

Sutnmarize overall biological, che1nical and physical functions being performed:

C.

SIGNIFICANT NEXUS DETERMINATION
A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the follo,ving situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent \Vetland lies \vithin or
outside of a floodplain is not solely determinative of significant nexus.
Draw connections behveen the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
•
Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
•
Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
•
Does the h·ibuta1y, in combination with its adjacent wetlands (if any). have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?
Does the tributa1y, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
•
biological integrity of the TNW?
Note: the above list of considerations is not inclusive and other functions observed or kno,vn to occur should be documented
below:

D.

1.

Significant nexus findings for non-RPW that has no adjacent wetlands and flo,vs directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section 111.D: Stream 7 conveys
storm water and surface runoff to the tributaiy system. Ephemeral streams store nutrients in the form of detrital material that is
carried into the receiving tributaries during precipitation events. This detrital material is a critical resource to many macro- and
microorganisms that form the basis of the food chain in aquatic systems. Stream 7 is an indirect tributary to the Kanawha River
and provides more than a minimal or insubstantial effect on the chemical, physical and biological integrity of the receiving TNW,
the Kanawha River.

2.

Significant nexus findings for non-RPW and its adjacent wetlands, \vhere the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributa1y in combination with all of its
adjacent wetlands, then go to Section Ill.D:

3.

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):
1.

2.

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs:
linear feet
width (ft), Or,
acres.
Wetlands adjacent to TNWs:
acres.

liilJ
Ifill

RPWs that flow directly or indirectly into TNWs.
Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. P1·ovide data and rationale indicating that
tributary is perennial:

JS]

BIJ

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section 111.B. Provide rationale indicating that tributary flows
seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
linear feet
width (ft).
ITJ Other non-wetland waters:
acres.

[TI Tributary waters:

Identify type(s) of waters:
3.

Non-RPWs 8 that flo\v directly or indirectly into TNWs.

[81

Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
1NW is jurisdictional. Data supporting this conclusion is provided at Section 111.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
l EJ Tributary waters: 170 linear feet 1 width (ft).
[I)_ Other non-wetland waters:
acres.

Identify type(s) of waters:

4.

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

fE(

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

mJ

81

Wetlands directly abutting an RPW where tributm'ies typically flow "seasonally." Provide data indicating that tributary is
seasonal in Section llI.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area:

5.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Jiil

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW m·e jurisidictional. Data suppo1ting this
conclusion is provided at Section 111.C.

Provide acreage estimates for jurisdictional wetlands in the review area:

6.

acres.

acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs .

.m Wetlands adjacent to such waters, and have when considered in combination with the tributmy to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisdictional. Data supporting this
conclusion is provided at Section 111.C.

Provide estimates for jurisdictional wetlands in the review area:

7.

acres.

Impoundments of jurisdictional waters. 9
As a general rule, the impoundment of a jurisdictional tributmy remains jurisdictional.
Demonstrate that impoundment was created from "waters of the U.S.," or
Demonstrate that water ~:ets the cri.teria for one of the categories presented above (1-6), or
Demonstrate that water IS isolated with a nexus to commerce (see E below).

Ifill
Lifl

m
E.

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

IIEl

which are or could be used by interstate or foreign travelers for recreational or other purposes.

8
9

Sec Footnote# 3.
To con1plete the analysis refer to the key in Section IIl.D.6 of the Instructional Guidebook.

10
Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA lIQ for
review consistent with the process described in the Corps/EPA Memoranduni Regardi11g CWA Act Juri.sdiction Following Rapanos.

ffil fro~ which fish or shellfish are. or co~ld be taken and .sold in_ int~r~tate or foreign coinmerce.
ml whtch are or could be used for tndustnal purposes by 1ndustnes rn interstate commerce.
J]f Interstate isolated waters.
@ Other factors. Explain:

Explain:

.

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
BJ Tributru.y waters:
linear feet
width (ft).
Other non-wetland waters:
acres.
Identify type(s) of waters:
[]] Wetlands:
acres.

BJ

F.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
WI If potential wetlands were assessed within the review area, these areas did not 1neet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
[ill Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the
"Migratory Bird Rule" (MBR).
IJill Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

fil

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., presence of migrato1y birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):
ffiJ. Non-wetland waters (i.e., rivers, streams):
linear feet
width (ft).
[::TI\ Lakes/ponds:
acres.
Other non-wetland waters:
acres. List type of aquatic resource:
[ill' Wetlands:
acres.

IJill

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
a finding is required for jurisdiction (check all that apply):
width (ft).
.®.'-~; Non-wetland waters (i.e., rivers, streams):
linear feet,
Q Lakes/ponds:
acres.
Erl Other non-wetland waters:
acres. List type of aquatic resource:
Wetlands:
acres.

fill

SECTION IV: DATA SOURCES.
A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
rnsr Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Wetland and Surface Water Assessment submitted
by Terradon Corporation on 5 November 2014, with additional information received 11 September 2015.
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
(gJ Office concurs with data sheets/delineation report.
D Office does not concur with data sheets/delineation report.
mtJ: Data sheets prepared by the Corps: Corps' revised delineation map dated 28 December 2015.
(ill1 Corps navigable waters' study:
U.S. Geological Survey Hydrologic Atlas:
D USGS NHD data.
D USGS 8 and 12 digit HUC maps.
lli:I U.S. Geological Survey map(s). Cite scale & quad name:7.5-minute Scott Depot quad.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name: ORM database online mapping.
:mu State/Local wetland inventory map(s):
FEMA/FIRM maps:
- 100-year Floodplain Elevation is:
(National Geodectic Vertical Datu1n of 1929)
- Photographs: D Aerial (Name & Date):
or D Other (Name & Date):
[fl Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Ji] Applicable/supporting scientific literature:

m
D

J:ill
J8l

I

U1l

t8J

Other information (please specify): 2011 NOAA Comparative Climatic Data.

B. ADDITIONAL COMMENTS TO SUPPORT JD:

APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the insttuctions provided in Section IV of the JD Form Instructional Guidebook.
SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

~u:;i Iz,co) 11.f'

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Development, LRH-2014-738-KAN-UT
Crooked Creek-Stream 8-Ephemeral

C.

PROJECT LOCATION AND BACKGROUND INFORMATION:
State: West Virginia
County/parish/borough: Putnam
City:__ Teays Valley
Center coordinates of site (lat/long in degree decimal format): Lat. 38.46315°
Long. 81.91904° '\\\.
Universal Transverse Mercator:
Name of nearest waterbody:

\\!,

Name of nearest Traditional Navigable Water (1NW) into which the aquatic resource flows: Kanawha River
Name of watershed or Hydrologic Unit Code (HUC): 05050008
tfil Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a
different JD form.

ffiJ

D.

REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Ll1il Office (Desk) Determination. Date:
Field Determination. Date(s): August 4, 2015
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SECTION II: SUMMARY OF FINDINGS
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION.
There ~r~:.:~~ "navigable waters ofthe U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR patt 329) in the
review area. [Required]
Waters subject to the ebb and flow ofthe tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transpo1t interstate or foreign commerce.
Explain:

till!
tfil

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There~~~ "waters ofthe U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

I. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): 1
rnJ TNWs, including territorial seas
IIiTII:
Wetlands adjacent to 1NWs
@....
Relatively permanent waters2 (RPWs) that flow directly or indirectly into 1NWs
18{ Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
[ill}
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into 'fNWs
Rl)_ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments ofjurisdictional waters
Jmu
Isolated (interstate or intrastate) waters, including isolated wetlands

WJ

IIIJ

b. Identify (estimate) size of waters of the U.S. in the revie'v area:
Non-wetland waters: 793 linear feet: 1 width (ft) and/or
acres.
Wetlands:
acres.
c. Limits (boundaries) of jurisdiction based on: f!i_~~~Jti~
Elevation of established OHWM (if known):
2.

1

Non-regulated waters/wetlands (check if applicable): 3
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

[EJ

Boxes checked below shall be supported by cmnpleting the appropriate sections in Section III below.
For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year~round or has continuous flow at least "seasonally"
(e.g., typically 3 months).
3 Supporting documentation is presented in Section Ill.F.
2

SECTION III: CWA ANALYSIS
A.

TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section 111.A.1 and Section Ill.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections Ill.A.I and 2
and Section 111.D.1.; otherwise, sec Section 111.B below.

1.

TNW
Identify TNW:
Summarize rationale supporting determination:

2.

Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

B.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):
This section su1nmarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.
The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flo\V at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flo,v,
skip to Section III.D.4.
A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation, Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.
If the waterbody 4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for
the tributary, Section IIl.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.
1.

Characteristics ofnon-TNWs that flow directly or indirectly into TNW
(i)

General Area Conditions:

Wat_ershed size: 94,~,~!\llrl!'!lf:lll[ii'
Drainage area: 13 f-a:~is~~
Average annual rainfall: 44 inches
Average annual snowfall: 34 inches

(ii) Physical Characteristics:
(a) Relationshio with TNW:
D Tributary flows directly into TNW.
12<:1 Tributary flows through~ tributaries before entering TNW.
Project waters are
river miles fium TNW.
Project waters are
. river miles from RPW.
Project waters are
_a_~ri~_lJstraight) miles from TNW.
Project waters are
-~if~~:s:j aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:
Identify flow route to TNW5 : UT>Crooked Creek>Poplar Fork>I-Iurricane Creek>Kanawha River.
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
5 Flow route can be described by identifying, e.g., tributary a, \Vhich flows through the review area, to flow into tributary b, which then flows into TNW.

(b) General Tributary Characteristics (check all that apply):
Tributary is:
l8'J Natural
D Artificial (man-made). Explain:
D Manipulated (man-altered). Explain:
Tributary prope1ties with respect to top of bank (estimate):
Average width: 1 feet
Average depth: 0.2 feet
Average side slopes: ~Y'.(~J.
Primary tributa1y substrate composition (check all that apply):
l2SJ Silts
l2SJ Sands
D Cobbles
D Gravel
D Bedrock
D Vegetation. Type/% cover:
D Other. Explain:

D Concrete
0Muck

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffie(p_~ol. co_fi1_~l_e'fe~'.-- Explain:
Tributary geometry: ;R~\~t\\1¢iy~frWigh'.l
Tributary gradient (approximate average slope):
%
(c) Flow:
Tributary provides for: )f;'lj'li'~g\~[:~l:f:QQW:
Estimate average number of flow events in review area/year: :P,f~'.-~;~·t
Describe flow regime:
Other information on duration and volume:
Surface flow is: )1J~Wr!lf~i!l~i!!~~jii!~d;. Characteristics:
Subsurface flow: l)iij1i\~'l\'.I\. Explain findings:
D Dye (or other) test performed:
Tributary has (check all that apply):
l2SJ Bed and banks
D OHWM6 (check all indicators that apply):
D clear, natural line impressed on the bank
D changes in the character of soil
D shelving
D vegetation matted down, bent, or absent
D leaf litter disturbed or washed away
D sediment deposition
D water staining
D other (list):
D Discontinuous OHWM. 7 Explain:

D
0
D
0
0
0
D

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant community

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
High Tide Line indicated by:
rRJ Mean High Water Mark indicated by:
D oil or scum line along shore objects
0 survey to available datum;
D fine shell or debris deposits (foreshore) D physical markings;
D physical markingsfcharacteristics
D vegetation lines/changes in vegetation types.
D tidal gauges
D other (list):

lillI

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

6

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flo'v
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
7
Ibid.

(iv) Biological Characteristics. Channel supports (check all that apply):
D Riparian corridor. Characteristics (type, average width):
D Wetland fringe. Characteristics:
D Habitat for:
D Federally Listed species. Explain findings:
D Fish/spawn areas. Explain findings:
D Other environ1nentally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:
2.

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW
(i)

Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size:
acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:
(b) General Flol'.'Relationship with Non-TNW:
Flow is: j,¥j~!{;:I~i~l Explain:
Surface flow is: ffft<J,1~\
Characteristics:
Subsurface flow: P:J~J{lj}~Sf Explain findings:
D Dye (or other) test performed:
(c) Wetland Adjacency Determination with Non-TNW:
D Directly abutting
D Not directly abutting
D Discrete wetland hydrologic connection. Explain:
D Ecological connection. Explain:
D Separated by berm/barrier. Explain:
(d) Proximity (Relationship) to TNW
Project wetlands ar~_;e~~¥:;t}'i~~ river miles from TNW.
Project waters are pj~~!i,)ilft aerial (straight) miles from TNW.
Flow is from: Jlj~J!.iijlj~~Estimate approxi1nate location of wetland as within the '.ft'.~~-R~_l{i$.{ floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:
(iii) Biological Characteristics. Wetland supports (check all that apply):
D Riparian buffer. Characteristics (type, average width):
D Vegetation type/percent cover. Explain:
D Habitat for:
D Federally Listed species. Explain findings:
D Fish/spawn areas. Explain findings:
D Other environmentally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:
3.

Characteristics of all wetlands adjacent to the tributary (if an)'.), ,,, ,,,,,
All wetland(s) being considered in the cumulative analysis: J?:j~~~tft
Approximately (
) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N)

Size <in acres)

Directly abuts? (Y/N)

Size (in acres)

Sum1narizc overall biological, chemical and physical functions being performed:

C.

SIGNIFICANT NEXUS DETERMINATION
A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination \vith all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly1 the fact an adjacent \Vetland lies \vithin or
outside of a floodplain is not solely determinative of significant nexus.
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
•
Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood \Vaters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
•
Does the tributary, in combination with its adjacent wetlands (if any). provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
•
Does the tributruy, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?
•
Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?
Note: the above list of considerations is not inclusive and other functions observed or known to occur should be docu1nented
below:

D.

1.

Significant nexus findings for non-RP\V that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section 111.D: Stream 8 conveys
stonn water and surface runoff to the tributaty system. Ephemeral streatns store nutrients in the fonn of detrital material that is
carried into the receiving tributaries during precipitation events. This detrital material is a critical resource to many macro- and
microorganisms that form the basis of the food chain in aquatic systems. Stream 8 is an indirect tributary to the Kanawha River
and provides more than a minimal or insubstantial effect on the chemical, physical and biological integrity of the receiving TNW,
the Kanawha River.

2.

Significant nexus findings for non~RPW and its adjacent \Vetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributa1y in combination with all of its
adjacent: wetlands, then go to Section 111.D:

3.

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):
1.

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
I)] TNWs:
linear feet
width (ft), Or,
acres.
Wetlands adjacent to TNWs:
acres.

ml
2.

RPWs that flow directly or indirectly into TNWs.
[§] Tributru·ies ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:

ffi

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section llI.B. Provide rationale indicating that tributaiy flows
seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters:
linear feet
width (ft).
[]] Other non-wetland waters:
acres.
Identify type(s) of waters:

III

3.

Non-RPWs 8 that flow directly or indirectly into TNWs.
Waterbody that is not a 1NW or an RPW, but flows directly or indirectly into a 1NW, and it has a significant nexus with a
1NW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

®

Provide estimates for jurisdictional waters within the review area (check all that apply):
1%{ Tributary waters: 793 linear feet 1 width (ft).
DJ Other non-wetland waters:
acres.
Identify type( s) of waters:

4.

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[ill! Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
@J Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

ID

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is
seasonal in Section llI.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area:

5.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
_[] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with shnilarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section llI.C.

Provide acreage estimates for jurisdictional wetlands in the review area:

6.

E.

acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
ITD Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section 111.C.

Provide estitnates for jurisdictional wetlands in the review area:
7.

acres.

acres.

Impoundments of jurisdictional waters. 9
As a general rule, the irnpoundment ofa jurisdictional tributary remains jurisdictional.
ITJ Demonstrate that impoundment was created from "waters of the U.S.," or
[ill Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or
ttl Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):'°
which are or could be used by interstate or foreign travelers for recreational or other purposes.

rn

8
9

See Footnote# 3.
To complete the analysis refer to the key in Section lll.D.6 of the Instructional Guidebook.

10

Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA IIQ for
rcvic\V consistent,vith the process described in the Corps/EPA Me11wrandun1 Regarding CWA Act J1trisdiction Following Rapa11os.

E] fro1n which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

1£1
l]il
[!I

which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:
Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters:
linear feet
width (ft).

[J

F.

Gil

Other non-wetland waters:

DZl

Identify type(s) of waters:
Wetlands:
acres.

acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

@]_ If potential wetlands were assessed within the review area, these m·eas did not meet the criteria in the 1987 Corps of Engineers

0
BJ
IJIJ

Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the
"Migratory Bird Rule" (MBR).
Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endm1gered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):
[3 Non-wetland waters (i.e., rivers, streams):
linear feet
width (ft).
fi&I: Lakes/ponds:
acres.
(S Other non-wetland waters:
acres. List type of aquatic resource:
IJI:l Wetlands:
acres.
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
a finding is required for jurisdiction (check all that apply):
Non-wetland waters (i.e., rivers, streams):
linear feet,
width (ft).
Lakes/ponds:
acres.
Other non-wetland waters:
acres. List type of aquatic resource:
(fil Wetlands:
acres.

I

SECTION IV: DATA SOURCES.
A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
l8'J. Maps, plans, plots or plat submitted by or on behalf of the applicm1t/consultant: Wetland and Surface Water Assessment submitted
by.Terradon Co1poration on 5 November 2014, with additional information received 11 September 2015.
f8l Data sheets prepared/submitted by or on behalf of the applicant/consultant.
18] Office concurs with data sheets/delineation report.
D Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps: Corps1 revised delineation map dated 28 December 2015.
Corps navigable waters' study:
, U.S. Geological Survey Hydrologic Atlas:
0 USGS NHD data.
0 USGS 8 and 12 digit HUC maps.
l8J, U.S. Geological Survey map(s). Cite scale & quad name: 7.5-minute Scott Depot quad.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name: ORM database online mapping.
State/Local wetland inventory map(s):
FEMA/FIRM maps:
I OO~year Floodplain Elevation is:
(National Gcodectic Vertical Datum of 1929)
Photographs:
Aerial (Name & Date):
or D Other (Name & Date):
(] Previous detennination(s). File no. and date of response letter:
Applicable/supporting case law:
G] Applicable/supporting scientific literature:

I
I

D
lf1
D

D

D

IZJ

Other information (please specify): 2011 NOAA Comparative Climatic Data.

B. ADDITIONAL COMMENTS TO SUPPORT JD:

APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Fonn Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

~'-""

I

I?...!J \ l\P

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Development, LRH-2014-738-KAN-UT
Crooked Creek-Stream SB-Perennial
C.

PROJECT LOCATION AND BACKGROUND INFORMATION:
State: West Virginia
County/parish/borough: Putnam
City: Teays Valley
Center coordinates of site (lat/long in degree decimal format): Lat. 38.46128° N, Long. 81.91964° WI.
Universal Transverse Mercator:
Name of nearest waterbody: Crooked Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Kanawha River
Name of watershed or Hydro logic Unit Code (HUC): 05050008
@' Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
JRI Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a
different JD form.

D.

REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
IB) Office (Desk) Determination. Date: December 29, 2015
~ Field Determination. Date(s): August 4, 2015

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.
There ~!'tJil~ "navigable waters ofthe U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review m·ea. [Required]
CTI: Waters subject to the ebb and flow of the tide.
tfil1 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There l\~ "waters ofthe U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR pmt 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply):

l}[f
ll!1J

f81

llfilJ
@II

llil]'

m
i{
l]U

1

1NWs, including ten·itorial seas
Wetlands adjacent to TNWs
Relatively permanent waters 2 (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into 1NWs
Wetlands directly abutting RPWs that flow directly or indirectly into 1NWs
Wetlands a~acent to but not directly abutti~g RPWs ~hat. flow d_irectly or indirectly into TNWs
Wetlands adjacent to non-RP"\\'s that flow d1rectly or 1ndtrectly Into 1NWs
Impoundments ofjurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 856 linear feet: 2 width (ft) and/or
Wetlands:
acres.

acres.

c. Limits (boundaries) of jurisdiction based on; )>J~.WJflis.l
Elevation of established OHWM (if known):

2.

Non-regulated waters/wetlands (check if applicable): 3

ffil_
1

Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

Boxes checked belo'v shall be supported by c01npleting the appropriate sections in Section III below.
For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
(e.g., typically 3 months).
3
Supporting documentation is presented in Section lll.F.
2

SECTION Ill: CWA ANALYSIS
A.

TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TNWs and 'vetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section 111.A.1 and Section Ill.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections 111.A.1 and 2
and Section 111.D.1.; otherwise, see Section llI.B below.

I.

TNW
Identify TNW:
Summarize rationale supporting determination:

2.

B.

Wetland adjacent to TNW
Summarize rationale suppo1ting conclusion that wetland is "adjacent":

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):
This section su1nmarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been 1net.
The agencies will assert jurisdiction over non-navigable tl'ibutaries of TNWs where the tributaries are "relatively permanent
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a 'vetland directly abutting a tributary 'vith perennial flo,v,
skip to Section IIl.D.4.
A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.
If the waterbody 4 is not an RPW, or a 'vetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus 'vith a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent 'vetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for
the tributary, Section III.B.2 for any onsitc wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is deter1nined in Section 111.C below.
1.

Characteristics ofnon-TNWs that flow directly or indirectly into TNW
(i)

General Area Conditions:

Watershed size:
.~.r!~k.:l'J;·;.;).~.~
Drainage area:
l~~~~~j~~
Average annual rainfall:
inches
Average annual snowfall:
inches

.·.

(ii) Physical Characteristics:
(a) Relationship with TNW:
D Tributary flows directly into TNW.
D Tributary flows through )'J~l\1'!;!$.l tributaries before entering TNW.
Project waters are
river miles from 1NW.
Project waters are
river miles from RPW.
Project waters are
aerial (straight) miles from TNW.
Project waters are
aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:
Identify flow route to 1NW5:
Ttibutary stream order, if known:

4

Note that the Instructional Guidebook contains additional information regarding swales, ditches, \Vashes, and erosional features generally and in the arid

West.
5

Flo\v route can be described by identifying, e.g., tributary a, which flows through the revie\V area, to flow into tributary b, which then flows into TNW.

(b) General Tributary Characteristics (check all that apply):
Tributary is:
D Natural
0 Artificial (man-made). Explain:
0 Manipulated (man-altered). Explain:
Tributary properties with respect to top of bank (estimate):
Average width:
feet
__f~-~,t
Average depth:
Average side slopes: Piliii:IJl~I,.
Primary tributa1y substrate composition (check all that apply):
0 Silts
0 Sands
0 Cobbles
0 Gravel
D Bedrock
D Vegetation. Type/% cover:
0 Other. Explain:

D Concrete
0Muck

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence ofrun/riffie/pool complexes. Explain:
Tributary geometry: l[(W!'.t!~l
Tributary gradient (approxhnate average slope):
%
(c) Flow:
Tributary provides for: !U.~.lf:!Jl.$~
Estimate average number of flow events in review area/year: ijjp~:X1~:~
Describe flow regime:
Other information on duration and volume:
Surface flow is: l~-~~~-'.;~l~J. Characteristics:
Subsurface flow: !JM(/Ul.sl Explain findings:
0 Dye (or other) test performed:
Tributary has (check all that apply):
0 Bed and banks
0 OHWM6 (check all indicators that apply):
D clear, natural line impressed on the bank
D changes in the character of soil
D shelving
D vegetation matted down, bent, or absent
D leaf litter disturbed or washed away
D sediment deposition
D water staining
0 other (list):
D Discontinuous OHWI\.1. 7 Explain:

D
D
D
D
D
D
D

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant community

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
High Tide Line indicated by:
Mean High Water Mark indicated by:
D oil or scum line along shore objects
D survey to available datum;
D fine shell or debris deposits (foreshore) D physical markings;
D physical markings/characteristics
D vegetation lines/changes in vegetation types.
0 tidal gauges
0 other (list):

D

D

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

6

A natural or man-1nade discontinuity in the OHWM docs not necessarily sever jurisdiction (e.g., where the stream temporarily flo\vs underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies \vill look for indicators of flow above and below the break.
7
Ibid.

(iv) Biological Characteristics. Channel supports (check all that apply):

D
0
D

2.

Riparian corridor. Characteristics (type, average width):
Wetland fringe. Characteristics:
Habitat for:
D Federally Listed species. Explain :findings:
D Fish/spawn areas. Explain findings:
D Other environmentally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW
(i)

Physical Characteristics:
(a) General Wetland Characteristics·
Properties:

Wetland size:

acres

Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:
(b) General Flo":' R".lationship with Non-1NW:
Flow is: ):lfcl\C;i!;i$f Explain:
Surface Oow is: ~.l~fl!tJ#j
Characteristics:
Subsurface flow: ~I~l!!i).li$t. Explain findings:
D Dye (or other) test performed:
(c)

Wetland Adjacency Determination with Non-1NW:

D Directly abutting
D Not directly abutting
D Discrete wetland hydrologic connection.
D Ecological connection. Explain:
D Separated by berm/barrier. Explain:

(d) Proximit

Relationshi

Explain:

to TNW

Project wetlands ar
--::f;;l~t river miles from TNW.
Project waters are_
.. aerial (straight) 1niles from TNW.
Flow is from: lll~li .· ....
Estimate appr~Ximate-'tocation of wetland as within the rAYk'.'.l!l.~X floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:
(iii) Biological Characteristics. Wetland supports (check all that apply):
D Riparian buffer. Characteristics (type, average width):
D Vegetation type/percent cover. Explain:
D Habitat for:
D Federally Listed species. Explain findings:
D Fish/spawn areas. Explain findings:
D Other environmentally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:

3.

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: ~J¢it'.~~~l
Approximately (

) acres in total are being considered in the cumulative analysis.

For each wetland, specify the follo\ving:
Directly abuts? CY /N)

Size Cin acres)

Directly abuts? IY/Nl

Size Cin acres)

Summarize overall biological, chemical and physical functions being performed:

C.

SIGNIFICANT NEXUS DETERMINATION
A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
ofa TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity ofa TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.
Draw connections behveen the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
•
Does the tributary, in combination \Vith its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
1NWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
•
Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that arc present in the TNW?
•
Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?
•
Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?
Note: the above list of considerations is not inclusive and other functions observed or kno,vn to occur should be documented
below:

D.

1.

Significant nexus findings for non-RPW that has no adjacent 'vetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:

2.

Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 111.D:

3.

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):
1.

2.

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[ffill_ TNWs:
linear feet
width (ft), Or,
acres.
Ffil Wetlands adjacent to TNWs:
acres.
RPWs that flo\v directly or indirectly into TNWs.
Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: According to the applicant's delineation report, Stream 88 was determined to be perennial. A portion of
Stream 88 is depicted to be a perennial stream on the USGS 7 .5-minute Scott Depot quad. Stream 88 has a 39-acre drainage
area and 44/34 inch rainfall/snowfall averages, respectively.
[lli] Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section 111.B. Provide rationale indicating that tributary flows
seasonally:

Jm

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 856 linear feet 2 width (ft).
[[I Other non-wetland waters:
acres.
Identify type(s) of waters:

Q

3.

Non-RPWs 8 that flow directly or indirectly into TNWs.

[ffil

Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide_ estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters:
linear feet
width (ft).
[] Other non-wetland waters:
acres.
Identify type(s) of waters:

fill

4.

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

IT] Wetlands directly abut RPWand thus are jurisdictional as adjacent wetlands.
[ill Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section Ill.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:
[] Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:
Provide acreage estimates for jurisdictional wetlands in the review area:

5.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

BJ

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section 111.C.

Provide acreage estimates for jurisdictional wetlands in the review area:

6.

acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

BJ,

Wetlands adjacent to such waters, and have when considered in combination with the tributruy to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section 111.C.

Provide estimates for jurisdictional wetlands in the review area:

7.

acres.

acres.

Impoundments of jurisdictional lvaters. 9
As a general rule, the impoundment of a jurisdictional tributruy remains jurisdictional.
Demonstrate that impoundment was created fi·om "waters of the U.S.," or
Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

I
E.

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WillCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCHWATERS(CHECKALLTHAT APPLY):'°

lli] which are or could be used by interstate or foreign travelers for recreational or other purposes.

EEJ

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

8J which are or could be used for industrial purposes by industries in interstate commerce.
I]} Interstate isolated waters. Explain:
IEf Other factors. Explain:
8

See Footnote# 3.
To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ fol'
review consistent with the process described in the Corps/EPA Me11iorandun1 Regarding CWA Act Jurisdiction Fo/{owing Rapanos.

9

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributaiy waters:
linear feet
width (ft).
III Other non-wetland waters: acres.
Identify type(s) of waters:
[fil Wetlands:
acres.

JJID

F.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
_III Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the
"Migrat01y Bird Rule" (MBR).
CTJ. Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
Q Other: (explain, ifnot covered above):

J]'.I

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):
[El Non-wetland waters (i.e., rivers, streams):
linear feet
width (ft).
fil Lakes/ponds:
acres.
GIT Other non-wetland waters:
acres. List type of aquatic resource:
[ifil Wetlands:
acres.
Provide acreage estilnates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standprd, where such
a finding is required for jurisdiction (check all that apply):
(ill]_ Non-wetland waters (i.e., rivers, strea1ns):
linear feet,
width (ft).
@1 Lakes/ponds:
acres.
fifil Other non-wetland waters:
acres. List type of aquatic resource:
[ill Wetlands:
acres.

SECTION IV: DATA SOURCES.
A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
[81 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Wetland and Surface Water Assessment submitted
by_Terradon Corporation on 5 November 2014, with additional information received 11 September 2015.
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[8J Office concurs with data sheets/delineation report.
D Office does not concur with data sheets/delineation report.
18:1: Data sheets prepared by the Corps: Corps' revised delineation 1nap dated 28 December 2015 .
[;[ Corps navigable waters' study:
tTI1 U.S. Geological Survey Hydrologic Atlas:
0 USGS NHD data.
0 USGS 8 and 12 digit HUC maps.
[g!' U.S. Geological Survey map(s). Cite scale & quad name: 7.5-minute Scott Depot quad.
@_r_._1_:
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:ORM database online mapping.
State/Local wetland inventory map(s):
FEMAIFIRM maps:
__ 100-year Floodplain Elevation is:
(National Geodectic Vertical Datum of 1929)
· Photographs: D Aerial (Name & Date):
or D Other (Name & Date):
BJ Previous determination(s). File no. and date ofresponse letter:
@I Applicable/supporting case law:
Ba Applicable/supporting scientific literature:
(gJ Other information (please specify): 2011 NOAA Comparative Climatic Data.

J8I

J8l

i

B. ADDITIONAL COMMENTS TO SUPPORT JD:

APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This fo1m should be completed by following the instructions provided in Section IV of the JD Fonn Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

~ 7.P /I lf

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Development, LRH-2014-738-KAN-UT
Crooked Creek-Stream 9-Ephemeral
C.

PROJECT LOCATION AND BACKGROUND INFORMATION:
State: West Virginia
County/parish/borough: Putnam
City_:,,Teays Valley
Center coordinates of site (lat/long in degree decimal format): Lat. 38.46254° )"!,Long. 81.91905°

:W.

Universal Transverse Mercator:
Nrune of nearest waterbody: Crooked Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Kanawha River

Name of watershed or Hydrologic Unit Code (HUC): 05050008
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a
different JD form.

[[I_
D.

REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
IDJ Office (Desk) Determination. Date:
t?.i:I Field Determination. Date(s): August 4, 2015

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.
There ~'f:~Jl9: "navigable waters ofthe US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]

CTI

Waters subject to the ebb and flow of the tide.

{] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Af~ "lvaters ofthe U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR pa1t 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply):

U1J
Jill:]

~
~

@]

113
Ifill
liTuJ:

J2I:

1

TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters2 {RPWs) that flow directly or indirectly into 1NWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments ofjurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 490 linear feet: 1 width (ft) and/or
acres.
Wetlands:

acres.

c. Limits (boundaries) of jurisdiction based on: !'\41i!i);)l~l
Elevation of established OHWM (ifknown):
2.

Non-regulated waters/wetlands (check if applicable): 3

[fil

1

Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

Boxes checked below shall be supported by completing the appropriate sections in Section UI below.
For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
(e.g., typically 3 1nonths).
3
Supporting docutnentation is presented in Section IIJ.F.
2

SECTION III: CWAANALYSIS
A.

TNWs AND WETLANDS ADJACENT TO TNWs
The agencies 'viii assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section 111.A.1 and Section 111.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections 111.A.1and2
and Section 111.D.1.; otherwise, see Section 111.B below.

1.

TNW
Identify TNW:
Summarize rationale supporting determination:

2.

Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

B.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):
This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.
The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flo'v at least seasonally (e.g., typically 3
1nonths). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section III.D.4.
A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.
If the waterbody 4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for
the tributary, Section 111.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section 111.C below.
1.

Characteristics ofnon-TNWs that flow directly or indirectly into TNW
(i)

General Area Conditions:
Watershed size: 94~l'i~f't~iiJ!l!~~

Drainage area: 7.8 l!fi-~f'~
Average annual rainfall: 44 inches
Average annual snowfall: 34 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
D Tributary flows directly into TNW.
[8J Tributary flows through~ tributaries before entering TNW.
Project waters are
river miles from TNW.
Project waters are
, -~river miles from RPW.
P1·oject waters are _"(".--:>---- _______ ,_(straight) miles from TNW.

Project waters are ~l(<il:i!~~j aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:
Identify flow route to TNW5 : UT>Crooked Creek>Poplar Fork>Hurricane Creek>Kanawha River.
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additi<mal information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.

(b) General Tributary Characteristics (check all that apply):
Tributary is:
[8J Natural
D Artificial (man-made). Explain:
D Manipulated (man-altered). Explain:
Tributary properties with respect to top of bank (estimate):
Average width: 1 feet
Average depth: 0.2 feet
Average side slopes: ~Jjij.
Primary tributary substrate composition (check all that apply):
18] Silts
18] Sands
D Cobbles
D Gravel
D Bedrock
0 Vegetation. Type/% cover:
D Other. Explain:

D Concrete
0Muck

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence ofrun/riftle/pool complexes. Explain:
Tributary geometry: J!l~ll:!Ji~(
Tributary gradient (approximate average slope):
%

(c) Flow:
Tributary provides for: )l!~k)!lis*
Estimate average number of flow events in review area/year: j),)¢.l<,!'(t".i'~~
Describe flow regime:
Other information on duration and volume:
Surface flow is: fJ~~lif$t. Characteristics:
Subsurface flow: )!j~Ji-:t~~~. Explain findings:
D Dye (or other) test performed:
Tributary has (check all that apply):
18] Bed and banks
D OHWM6 (check all indicators that apply):
D clear, natural line impressed on the bank
D changes in the character of soil
D shelving
D vegetation matted down, bent, or absent
D leaf litter disturbed or washed away
D sediment deposition
D water staining
D other (list):
D Discontinuous OI-IWl\.1. 7 Explain:

D
D
D
D
D
D
D

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant community

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
Dfil High Tide Line indicated by:
fillII Mean High Water Mark indicated by:
D oil or scum line along shore objects
D survey to available datum;
D fine shell or debris deposits (foreshore) D physical markings;
D physical markings/characteristics
D vegetation lines/changes in vegetation types.
D tidal gauges
D other (list):
(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

6

A natural or manMmade discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the \Vaterbody's flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators offlo\v above and below the break.
7
Ibid.

(iv) Biological Characteristics. Channel supports (check all that apply):
D Riparian corridor. Characteristics (type, average width):
D Wetland fringe. Characteristics:
D Habitat for:
D Federally Listed species. Explain findings:
D Fish/spawn areas. Explain findings:
D Other environmentally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:
2.

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW
(i)

Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size:
acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:
(b) General Fl",w.Relationship with Non-TNW:
Flow is: ''j_~J{;)Ji~~'. Explain:
Surface flow is: ~j~j{l.(jl~t
Characteristics:
Subsurface flow: ),>j~j{l):il~j. Explain findings:
D Dye (or other) test performed:
(c)

Wetland Adjacency Detennination with Non-TNW:

D Directly abutting
D Not directly abutting
D Discrete wetland hydrologic connection.
D Ecological connection. Explain:
D Separated by berm/barrier. Explain:

Explain:

(d) Proximi
Project wetlands ar
river miles from TNW.
aerial (straight) miles from 1NW.
Project waters art;!
Flow is from: ~,~~k, ,,._.
Estimate approximate location of wetland as within the r!~~-t:ui~~ floodplain.
(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
D Riparian buffer. Characteristics (type, average width):
D Vegetation type/percent cover. Explain:
D Habitat for:
D Federally Listed species. Explain findings:
D Fish/spawn areas. Explain findings:
D Other environmentally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:

3.

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: ;f;J~~:~!~t
Approxin1ately (
) acres in total are being considered in the cumulative analysis.

For each wetland, specify the follov.,'ing:
Directly abuts? fY/N)

Size On acres)

Directly abuts? (Y/Nl

Size fin acres)

Summarize overall biological, chemical and physical functions being performed:

C.

SIGNIFICANT NEXUS DETERMINATION
A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the follo,ving situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has 1nore than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proxhnity to a TNW, and the functions performed by the tributary and all its adjacent
'vetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
•
Does the tributa1y, in co1nbination with its adjacent wetlands (if any), have the capacity to cany pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
•
Does the tributruy, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
•
Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?
•
Does the tributaiy, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?
Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

D.

1.

Significant nexus findings for non-RPW that has no adjacent wetlands and flo\VS directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributaiy itsel~ then go to Section III.D: Stream 9 conveys
storm water and surface runoff to the tributary system. Ephemeral streams store nutrients in the form of detrital material that is
carried into the receiving tributaries during precipitation events. This detrital material is a critical resource to many macro- and
microorganisms that form the basis of the food chain in aquatic systems. Stream 9 is an indirect tributary to the Kanawha River
and provides more than a minimal or insubstantial effect on the chemical, physical and biological integrity of the receiving TNW,
the Kanawha River.

2.

Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIl.D:

3.

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section Ill.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1.

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
linear feet
width (ft), Or,
acres.
@:(Wetlands adjacent to TNWs:
acres.

l2!lJ TNWs:

2.

RPWs that flow directly or indirectly into TNWs.
LID Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributa1y is perennial:

81_

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) arc
jurisdictional. Data suppo1ting this conclusion is provided at Section 111.B. Provide rationale indicating that tributary flows
seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
ffi[J Tributary waters:
linear feet
width (ft).
121 Other non-wetland waters:
acres.
Identify type(s) of waters:

3.

Non-RPWs 8 that flow directly or indirectly into TNWs.
Waterbody that is not a 1NW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

l%J,

Provide estimates for jurisdictional waters within the review area (check all that apply):
@ Tributmy waters: 490 linem· feet 1 width (ft).
IJ] Other non-wetland waters:
acres.
Identify type(s) of waters:

4.

Wetlands directly abutting an RPW that flo'v directly or indirectly into TNWs.
[TI) Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Q Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section Ill.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Q] Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributmy is
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:
Provide acreage estimates for jurisdictional wetlands in the review area:

5.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[Jfil Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section 111.C.
Provide acreage estimates for jurisdictional wetlands in the review area:

6.

E.

acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributa1y to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section 111.C.

ffil

Provide estimates for jurisdictional wetlands in the review area:

7.

acres.

acres.

Impoundments of jurisdictional waters. 9
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from "waters of the U.S.," or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
;
Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY): 10

mwhich are or could be used by interstate or foreign travelers for recreational or other purposes.
8

See Footnote# 3.
To c01nplete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
10
Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent,vith the process described in the Corps/EPAMe111orandum Regarding CWA Act Jurisdiction Following Rap1111os.

9

mJ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
rm which are or could be used for industrial purposes by industries in interstate commerce.
um Interstate isolated waters. Explain:
.
tml Other factors. Explain:
Identify water body and su1nmarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
_ml Tributary waters:
linear feet
width (ft).
ITIJ Other non-wetland waters:
acres.
Identify type(s) of waters:
ml, Wetlands:
acres.

F.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
BJ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
D Prior to the Jan 2001 Supreme Cou1t decision in "SWANCC," the review area would have been regulated based solely on the
"Migratory Bird Rule" (MBR).
[I] Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
_ITII Other: (explain, if not covered above):

I±l

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water far irrigated agriculture), using best professional
1.'!?gmcnt (check all that apply):
J.il!iJ, Non-wetland waters (i.e., rivers, streams):
linear feet
width (ft).
fill] Lakes/ponds:
acres.
lEU Other non-wetland waters:
acres. List type of aquatic resource:
[ill Wetlands:
acres.
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
a finding is required for jurisdiction (check all that apply):
l:TIJ Non-wetland waters (i.e., rivers, streams):
linear feet,
width (ft).
_GU Lakes/ponds:
acres.
[fill Other non-wetland waters:
acres. List type of aquatic resource:
tfilf_ Wetlands:
acres.

SECTION IV: DATA SOURCES.
A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
l'2J Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Wetland and Surface Water Assessment submitted
by.Terradon Corporation on 5 November 2014, with additional information received 11 September 2015
® Data sheets prnpared/submitted by or on behalf of the applicant/consultant.
[8J Office concurs with data sheets/delineation repo1t.
D Office does not concur with data sheets/delineation report.
IV'I Data sheets prepared by the Corps: Corps1 revised delineation map dated 28 December 2015
mm.· Corps navigable waters' study:
rnfil U.S. Geological Survey Hydrologic Atlas:
0 USGS NHD data.
0 USGS 8 and 12 digit HUC maps.
liR:I. U.S. Geological Survey map(s). Cite scale & quad name: 7.5-minute Scott Depot quad.
USDA Natural Resources Conservation Service Soil Survey. Citation:
: National wetlands inventory 1nap(s). Cite name: ORM database online mapping.
, State/Local wetland inventory map(s):
n:tJ FEMA/FIRM maps:
J]!;l 100-year Floodplain Elevation is:
(National Geodectic Vertical Datum of 1929)
J]1J Photographs: D Aerial (Name & Date):
or D Other (Name & Date):
Qill Previous determination(s). File no. and date of response letter:
IBlJ Applicable/supporting case law:
Ufil Applicable/supporting scientific literature:

I

J8l'

Other information (please specify): 2011 NOAA Comparative Climatic Data.

B. ADDITIONAL COMMENTS TO SUPPORT JD:

APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Ar1ny Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Development, LRH-2014-738-KAN-UT
Crooked Creek-Stream IO-Perennial
C.

PROJECT LOCATION AND BACKGROUND INFORMATION:
State: West Virginia
County/parish/borough: Putnam

City: .Teays Valley

Center coordinates of site (lat/long in degree decimal format): Lat. 38.45923° ii{, Long. 81.91785° ;Wi.
Universal Transverse Mercator:
Name of nearest waterbody: Crooked Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Kanawha River
Name of watershed or Hydrologic Unit Code (HUC): 05050008
~. Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Llfil_ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a
different JD form.

D.

REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

m,

Office (Desk) Determination. Date: December 29, 2015

.r:il:J Field Determination. Date(s): August 4, 2015
SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.
There ~~-~j:Jj:)f, "navigable waters ofthe US." within Rivers and I·larbors Act (RHA) jurisdiction (as defined by 33 CFR prut 329) in the
review area. [Required]
Waters subject to the ebb and flow of the tide.
JJIDl Waters are presently used, or have been used in the past, or may be susceptible for use to transpo1t interstate or foreign commerce.
Explain:

llilll

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There ii\;)¥~ "waters ofthe U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): 1
ffiID
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent watcrs 2 (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into 1NWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
[illl Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
l}lU
Impoundments ofjurisdictional waters
[lillJ
Isolated (interstate or intrastate) waters, including isolated wetlands

I

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 90 linear feet: 3 width (ft) and/or
acres.
Wetlands:
acres.
c. Limits (boundaries) of jurisdiction based on: _lfi-~k'~~-~
Elevation of established OHWM (if known):

2.

1 Boxes

Non-regulated waters/wetlands (check if applicable): 3
Potentially jurisdictional waters ru1d/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

ITl

checked below shall be supported by cmnpleting the appropriate sections in Section III below.
For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
(e.g., typically 3 1nonths).
3 Supporting documentation is presented in Section 111.F.
2

SECTION III: CWA ANALYSIS
A.

TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.I and 2
and Section IIl.D.1.; otherwise, see Section III.B below.

1.

TNW
Identify TNW:
Sutnmarize rationale supporting determination:

2.

B.

Wetland adjacent to TNW
Summarize rationale suppo11ing conclusion that wetland is "adjacent":

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):
This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapa11oshave been met.
The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent
\Vaters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IIl.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section III.D.4.
A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.
If the waterbody 4 is not an RPW, or a wetland directly abutting an RPW, a JD \viii require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.B.1 for
the tributary, Section IIl.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite
and offsitc. The determination whether a significant nexus exists is determined in Section 111.C below.
1.

Characteristics of non-TNWs that flow directly or indirectly into TNW
(i)

General Area Conditions:
Watershed size:
if'"k',!l,!$f
1
Drainage area:
Average annual rainfall:
inches
Average annual snowfall:
inches

.~l~Jlij~l$f

(ii) Physical Characteristics:
(a) Relationship with TNW:
0 Tributary flows directly int?,TNW.
0 Tributary flows through J(i~)<':;Jiili~ nibutmics before entering TNW.

::: river miles from TNW.
.Project waters are
Project waters are
, river miles frotn RPW.
Project waters are
, aerial (straight) miles from TNW.
_,_ ~ _-_-__ aerial (straight) miles from RPW.
Project waters are
Project waters cross or serve as state boundaries. Explain:

t

Identify flow route to TNW5 :
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid
West.
5 Flo\v route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.

(b) General Tributary Characteristics (check all that apply):
Tributary is:
D Natural
D Artificial (man-made). Explain:
D Manipulated (man-altered). Explain:
Tributary properties with respect to top of bank (esti1nate):
Average width:
feet
Average depth:
_fe_~_t
Average side slopes: )'J#!{:j:i1§j.
Primary tributal)' substrate composition (check all that apply):
D Silts
D Sands
D Cobbles
D Gravel
D Bedrock
D Vegetation. Type/% cover:
D Other. Explain:

D Concrete
0Muck

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:
Tributary geometry: Jlj~i1)"\ls(
1'ributary gradient (approxi1nate average slope):
%
(c)

Flow:
Tributary provides for: )'IJ:k).ils(
Estimate average number of flow events in review area/year: ~):~_WJ4i~t
Describe flow regime:
Other information on duration and volume:
Surface flow is: rt~ft:J;i_S,j. Characteristics:
Subsurface flow: Pl~~:;~~~~. Explain findings:
D Dye (or other) test performed:
Tributary has (check all that apply):
D Bed and banks
D OHWM 6 (check all indicators that apply):
D clear, natural line impressed on the bank
D changes in the character of soil
D shelving
D vegetation 1natted down, bent, or absent
D leaf litter disturbed or washed away
0 sediment deposition
D water staining
D otl1er (list):
D Discontinuous OHWM. 7 Explain:

D
D
D
D
D
0
D

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant community

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
['(l High Tide Line indicated by:
Mean High Water Mark indicated by:
0 oil or scum line along shore objects
D survey to available datum;
0 fine shell or debris deposits (foreshore) 0 physical markings;
D physical markingsfcharacteristics
D vegetation linesfchanges in vegetation types.
D tidal gauges
D other (list):

BJ

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

6

A natural or 1nan·made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., \Vhere the stream temporarily flows underground, or where
the OHVii'M has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flo\v above and below the break.
7
lbid.

(iv) Biological Characteristics. Channel supports (check all that apply):
D Riparian corridor. Characteristics (type, average width):
D Wetland fringe. Characteristics:
D Habitat for:
D Federally Listed species. Explain findings:
D Fish/spawn areas. Explain findings:
D Other environ1nentally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:
2.

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW
(i)

Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size:
acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:
(b) General Flo~ Refationship with Non-TNW:
Flow is: )ili;wl.\i~f Explain:
Surface flow is: )'J~~lfi!.f
Characteristics:
Subsurface flow: )ii~l.<'l;i$t. Explain findings:
D Dye (or other) test performed:
(c) Wetland Adjacency Determination with Non-TNW:
D Directly abutting
D Not directly abutting
D Discrete wetland hydrologic connection. Explain:
D Ecological connection. Explain:
D Separated by berm/barrier. Explain:
(d) Proximity (Relationship), ,to:_'fNW
Project wetlands ar~--~)£~f~i~i river miles from TNW.
Project waters_ are g~~Jl;~i$~ aerial (straight) miles from TNW.
·
Flow is from: J>l~!l:iil>ls~.
Estimate approximate location of wetland as within the :P;(~:~1Ll~i floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
D Riparian buffer. Characteristics (type, average width):
D Vegetation type/percent cover. Explain:
D Habitat for:
D Federally Listed species. Explain findings:
D Fish/spawn areas. Explain findings:
D Other environmentally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:

3.

Characteristics of all wetlands adjacent to the tributary (if an_y)
All wetland(s) being considered in the cumulative analysis: ~feJifJJ;j~t
Approximately (
) acres in total are being considered in the cumulative analysis.

For each wetland, specify the follov1ing:
Directly abuts? (Y /Nl

Size fin acres)

Directly abuts? (Y/Nl

Size Cin acres)

Summarize overall biological, chemical and physical functions being performed:

C.

SIGNIFICANT NEXUS DETERMINATION
A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
\vetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or betivcen a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.
Draw connections between the features documented and the effects on the TNW, as identified in the Rapa11os Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
•
Does the tributa1y, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
1NWs, or to reduce the amount of pollutants or flood waters reaching a l'NW?
•
Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle suppo1t functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the 1NW?
•
Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstreain foodwebs?
•
Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the 1NW?
Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

D.

1.

Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section 111.D:

2.

Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flo\VS directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributa1y in combination with all of its
adjacent wetlands, then go to Section 111.D:

3.

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributruy in combination with all of its adjacent wetlands, then go to
Section IIJ.D:

DETERMINATIONS OF ruRISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):
1.

2.

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
linear feet
width (ft), Or,
acres.
Dfilt Wetlands adjacent to 'fNWs:
acres.

!lfill TNWs:

RPWs that flo\v directly or indirectly into TNWs.
~ Tributaries of1NWs where tributaries typically flow yeai·-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: At the location of Stream l 0, the UT is depicted to be a perennial stream on the USGS 7.5-minute Scott
Depot quad. This portion of strea1n is at the outflow of a pond fed by two streams determined to be perennial.
Eii!( Tributaries of 1NW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows
seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 89 linear feet 3 width (ft).
ITITil Other non-wetland waters:
acres.
Identify type(s) of waters:

ll1'J

3.

Non-RPWs8 that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section 111.C.

ITIJ

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters:
linear feet
width (ft).
Dil . Other non-wetland waters:
acres.
Identify typc(s) of waters:

Ga

4.

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Im Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[Kl

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:
Provide acreage estimates for jurisdictional wetlands in the review area:

5.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section III.C.

Im

Provide acreage estimates for jurisdictional wetlands in the review area:

6.

acres.

acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

[Nl Wetlands adjacent to such waters, and have when considered in combination with the tributa1y to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section 111.C.
Provide estimates for jurisdictional wetlands in the review area:

7.

E.

8

acres.

I1npoundments of jurisdictional waters. 9
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
!![I Demonstrate that impoundment was created from "waters of the U.S.," or
mi· Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
UlliJ Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"
Gil which arc or could be used by interstate or foreign travelers for recreational or other purposes.
[gr from which fish or shellfish arc or could be taken and sold in interstate or foreign commerce.
JEJJ: which are or could be used for industrial purposes by industries in interstate commerce.
_ml Interstate isolated waters. Explain:
ITifil Other factors. Explain:

See Footnote# 3.
To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
10
Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts 'viii elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Men1orandun1 Regarding CWA Act Jurisdiction Following Rapanos.

9

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
0 Tributary waters:
linear feet
width (ft).
Other non-wetland waters:
acres.
Identify type(s) of waters:
Q Wetlands:
acres.

fil

F.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
GIT Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
D Prior to the Jan 200 I Supreme Court decision in "SWANCC," the review area would have been regulated based solelv on the
"Migratory Bird Rule" (MBR).
Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

fil

ITJ
J]il

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):
IIDil Non-wetland waters (i.e., rivers, streams):
linear feet
width (ft).
[TI Lakes/ponds:
acres.
Other non-wetland waters:
acres. List type of aquatic resource:
Wetlands:
acres.

fill
Jill

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
a finding is required for jurisdiction (check all that apply):
m;J" Non-wetland waters (i.e., rivers, streams):
linear feet,
width (ft).
EQU Lakes/ponds:
acres.
ffifil Other non-wetland waters:
acres. List type of aquatic resource:
Wetlands:
acres.

IEJ

SECTION IV: DATA SOURCES.
A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Wetland and Surface Water Assessment submitted
by Terradon Corporation on 5 Nove1nber 2014, with additional information received 11September2015.
_®_ Data sheets prepared/submitted by or on behalf of the applicant/consultant.
D Office concurs with data sheets/delineation report.
D Office does not concur with data sheets/delineation repo1t.
Data sheets prepared by the Corps: Corps1 revised delineation map dated 28 December 2015.
Corps navigable waters' study:
_ U.S. Geological Survey Hydrologic Atlas:
0 USGS NHD data.
D USGS 8 and 12 digit HUC maps.

m

I.
.I.'•· ~-

Dill

U.S. Geological Survey map(s). Cite scale & quad name: 7.5-minute Scott Depot quad.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name: ORM database online mapping.
State/Local wetland invento1y map(s):
FEMA/FIRM maps:
JOO-year Floodplain Elevation is:
(National Geodectic Vertical Datum of 1929)
Photographs: D Aerial (Name & Date):
or D Other (Name & Date):
Previous determination(s). File no. and date of response letter:

tli;l

Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify): 2011 NOAA Comparative Climatic Data.

Llfil
[[;!_

D
ffiil

D
_ ;_.:· .!~
IllJ

B. ADDITIONAL COMMENTS TO SUPPORT JD:

APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This fonn should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

(5)'Y\ ._,.::,

1/

V" / t tp

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington District, Four-S Development, LRH-2014-738-KAN-UT
Crooked Creek-Pond-Perennial
C.

PROJECT LOCATION AND BACKGROUND INFORMATION:
State: West Virginia
County/parish/borough: Putnam
City: Teays Valley
Center coordinates of site (lat/long in degree decimal format): Lat. 38.45962° N, Long. 81.91891° M{.
Universal Transverse Mercator:
Name of nearest waterbody: Crooked Creek
Nmne of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Kanawha River
Name of watershed or Hydrologic Unit Code (HUC): 05050008
\81, Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[ill Check if other sites (e.g .. offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a
different JD form.

D.

REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
EJ Office (Desk) Determination. Date:
@ Field Determination. Date(s): August 4, 2015

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.
There l\,ji~ijlj! "navigable waters ofthe U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
Waters subject to the ebb and flow of the tide.
@l Waters are presently used, or have been used in the past, or may be susceptible for use to transpo1t interstate or foreign commerce.
Explain:

fm

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There ~f,ij "waters ofthe U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]
1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): 1
TNWs, including territorial seas
mm·
Wetlands adjacent to 1NWs
Relatively permanent v:raters 2 (~W.s) that ~ow directly or indirectly into TNWs
Non-RPWs that flow d!l'ectly or 1nd!l'ectly into TNWs
___
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
l1E: Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into 1NWs
ffi]
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
tEJ. Impoundments ofjurisdictional waters
WI_
Isolated (interstate or intrastate) waters, including isolated wetlands

I!fil

I

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters:
linear feet:
width (ft) and/or 2.9 acres.
Wetlands:
acres.
c. Limits (boundaries) ofjurisdiction based on: .'.fil~j~t~S~
Elevation of established OHWM (if known):

2.

Non~regulated

mfil

waters/\vetlands (check if applicable): 3
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

1
Boxes checked below shall be supported by completing the appropriate sections in Section III below.
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flo\V at least "seasonally"
(e.g., typically 3 months).
3
Supporting docmncntation is presented in Section 111.F.

SECTION III: CWAANALYSIS
A.

TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section 111.A.1 and Section 111.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections 111.A.1 and 2
and Section 111.D.1.; otherwise, see Section 111.B below.
I.

TNW
Identify TNW:
Summarize rationale supporting determination:

2.

Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

B.

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):
This section summarizes information regarding characteristics of the tributary and its adjacent 'vetlands, if any, and it helps
determine \vhether or not the standards for jurisdiction established under Rapanos have been met
The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent
waters" (RPWs), i.e. tributaries that typically flow yeal'-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flo\V, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section III.D.4.
A wetland that is adjacent to but that does not directly abut an RPW l'equires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available infol'mation that docu1nents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody 4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical pul'poses, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributal'y, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, co1nplete Section 111.B.1 for
the tributary, Section 111.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is detel'mined in Section 111.C below.

1.

Characteristics ofnon-TNWs that flow directly or indirectly into TNW
(i)

General Area Conditions:
Watershed size:
l!'{~r§;JJ!~i
Drainage area:
:rkll'J:l!~~
Average annual rainfall:
inches
Average annual snowfall:
inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
0 Tributary flows directly i~to 1NW·
0 Tributary flows through 1!J9!i;:j!j!ij~ tributaries before entering TNW.

Project waters are

-·~river miles from TNW.

Project waters are

__ river miles from RPW.

Project waters are
Project waters m·e

aerial (straight) miles from TNW.
aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:
Identify flow route to TNW 5 :
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flo\V into tributary b, which then tlo\vs into TNW.

(b) General Tributaiy Characteristics (check all that apply):
Tributary is:
D Natural
D Artificial (man-made). Explain:
D Manipulated (man-altered). Explain:
Tributary properties with respect to top of bank (estimate):
Average width:
feet
__ ~~et_
Average depth:
Average side slopes: lli~k'J:li~l.
Primary tributmy substrate co1nposition (check all that apply):
D Silts
D Sands
D Cobbles
D Gravel
D Bedrock
D Vegetation. Typc/o/o cover:
D Other. Explain:

D Concrete
0Muek

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:
Tributary geometry: )ljll!(iJ:l.I*\
Tributary gradient (approximate average slope):
%
(c) Flow:
Tributary provides for: )l~¢~Jii~"l
Estimate average number of flow events in review area/year: J>~~Kffttl~-~
Describe flow regime:
Other infomation on duration and volume:
Surface flow is: )?J~~l~!Si. Characteristics:
Subsmface flow: )"'J~Kit;lil Explain findings:
D Dye (or other) test performed:
Tributary has (check all that apply):
D Bed and banks
D OHWM6 (check all indicators that apply):
D clear, natural line i1npresscd on the bank
D changes in the character of soil
D shelving
D vegetation 1nattcd down, bent, or absent
D leaf litter disturbed or washed away
D sediment deposition
D water staining
D other (list):
D Discontinuous OHWM. 7 Explain:

D
D
D
D
D
D
D

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant community

If factors other than the OHWM were used to detennine lateral extent of CWA jurisdiction (check all that apply):
High Tide Line indicated by:
lilll! Mean High Water Mark indicated by:
D oil or scum line along shore objects
D survey to available datum;
D fine shell or debris deposits (foreshore) D physical markings;
D physical markings/chm11cteristics
D vegetation lines/changes in vegetation types.
D tidal gauges
D other (list):

fTI

(iii) Che1nical Characteristics:
Characterize tributmy (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

6

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., 'vhere the stream temporarily flows underground, or where
the 01-IWM has been re1noved by develop1nent or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
regime (e.g., flo'v over a rock outcrop or through a culvert), the agencies will look for indicators of flo'v above and below the break.
7
Ibid.

(iv) Biological Characteristics. Channel supports (check all that apply):

D
D
D

2.

Riparian corridor. Characteristics (type, average width):
Wetland fringe. Characteristics:
Habitat for:
D Federally Listed species. Explain findings:
0 Fish/spawn areas. Explain findings:
.
D Other environmentally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flo'v directly or indirectly into TNW
(i)

Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size:
acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:
(b) General Flo"' Relationship with Non-TNW:
Flow is: ~)qill)',ls\. Explain:
Surface flow is: ).>[~!<':"\\\~!
Characteristics:
Subsurface flow: :N~J!Ti\il~!. Explain findings:
D Dye (or other) lest performed:
(c) Wetland Adjacency Determination with Non-1NW:
D Directly abutting
D Not directly abutting
0 Discrete wetland hydrologic connection. Explain:
D Ecological connection. Explain:
D Separated by berm/barrier. Explain:

(d) Proximity ffielationsl~ip)~o-_J'NW
Project wetlands a - "-'~:'i;~f,~~ river miles from 1NW.
Project waters _ _~re
?(~~aerial (straight) miles from TNW.
Flow is from:~'-'----"'·----- .
Estimate approximate location of wetland as within the ~~~'~Jmt, floodplain.
(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

D
D
D

3.

Riparian buffer. Characteristics (type, average width):
Vegetation type/percent cover. Explain:
Habitat for:
D Federally Listed species. Explain findings:
0 Fish/spawn areas. Explain findings:
.
0 Other environmentally-sensitive species. Explain findings:
D Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: )?i~-~,:Ul~i
Approximately (

) acres in total are being considered in the cumulative analysis.

For each wetland, specify the follov1ing:
Directly abuts? (Y/N)

Size On acres)

Directly abuts?

(YJN)

Size On acres)

Summarize overall biological, chemical and physical functions being performed:

C.

SIGNIFICANT NEXUS DETERMINATION
A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to deter1nine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or behveen a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.
Draw connections between the features documented and the effects on the TNW, as identified in the Rt1pa11os Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
•
Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
•
Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
•
Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?
•
Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?
Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
belo,v:

D.

1.

Significant nexus findings for non-RP\V that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section lll.D:

2.

Significant nexus findings for non-RP\V and its adjacent wetlands, where the non-RPW flo,vs directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributa1y in combination with all of its
adjacent wetlands, then go to Section III.D:

3.

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):
1.

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
IJiil TNWs:
linear feet
width (ft), Or,
acres.
Wetlands adjacent to 1NWs:
acres.

lil'.
2.

RPWs that flow directly or indirectly into TNWs.
-~· Tributaries of1NWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: The man-made pond impoundment structure was constructed downstream of two streams determined to
perennial in the associated JD report. In addition, one of these feeder streams is depicted as a perennial stream of the USGS
7.5-minute Scott Depot quad.
flilll_ Tributaries of1NW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are
jurisdictional. Data suppo11ing this conclusion is provided at Section 111.B. Provide rationale indicating that tributary flows
seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
DJ Tributary waters:
linear feet
width (ft).
lliJ Other non-wetland waters:
acres.
Identify type(s) of waters:

3.

Non-RPWs 8 that flow directly or indirectly into TNWs.

[TI]

Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section 111.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
IJD Tributary waters:
linear feet
width (ft).
Q] Other non-wetland waters:
acres.
Identify type(s) of waters:

4.

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

[3]

['.] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[ill

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is
seasonal in Section 111.B and rationale in Section Ill.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area:

5.

acres.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisidictional. Data supporting this

0

conclusion is provided at Section 111.C.
Provide acreage estimates for jurisdictional wetlands in the review area:

6.

Wetlands adjacent to non-RPWs that flo'v directly or indirectly into TNWs.

fill

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section 111.C.

Provide estimates for jurisdictional wetlands in the review area:

7.

acres.

acres.

Impoundments of jurisdictional waters. 9
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

[fil Demonstrate that impoundment was created fi·om ''waters of the U.S.," or

-~ Demonstrate that water meets the criteria for one of the categories presented above ( 1~6), or
11:1 Demonstrate that water is isolated with a nexus to commerce (see E below).

E.

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY): 10
@I which are or could be used by interstate or foreign travelers for recreational or other purposes .
ITJ.f~.' from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
.
Interstate isolated waters. Explain:
fill Other factors. Explain:

rzr
f!l

8

See Footnote# 3.
To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
10
Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
revie'v consistent with the process described in the Corps/EPA Memora11dum Regarding CWA Act Jurisdiction Following Rapa no!.~
9

Identify 'vater body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
II) Tributary waters:
linear feet
width (ft).
Other non-wetland waters:
acres.
Identify type(s) of waters:
II] Wetlands:
acres.

ID

F.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area. these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
OIJ Review area included isolated waters with no substantial nexus to interstate (or foreign) com1nerce.
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the
"Migratory Bird Rule" (MBR).
[ill] Waters do not 1neet the "Significant Nexus" standm·d, where such a finding is required for jurisdiction. Explain:
IIBlJ Other: (explain, if not covered above):

El

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):
_[J, Non-wetland waters (i.e., rivers, streams):
linear feet
width (ft).
[ill] Lakes/ponds:
acres.
[]] Other non-wetland waters:
acres. List type of aquatic resource:
Wetlands:
acres.

ml

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
a finding is required for jurisdiction (check all that apply):
width (ft).
Q.. Non-wetland waters (i.e., rivers, streams):
linear feet,
[fil Lakes/ponds:
acres.
[!Jl Other non-wetland waters:
acres. List type of aquatic resource:
l'iIJ Wetlands:
acres.

SECTION IV: DATA SOURCES.
A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
1':8'.l Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Wetland and Surface Water Assessment submitted
~
.. Terradon Corporation on 5 November 2014, with additional information received 11 September 2015.
ll'SI Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[8'J Office concurs with data sheets/delineation report.
D Office does not concur with data sheets/delineation report.
Data sheets prepm·ed by the Corps: Corps' revised delineation map dated 28 December 2015 .
[fill Corps navigable waters' study:
lfilJ U.S. Geological Survey Hydrologic Atlas:
0 USGS NHD data.
0 USGS 8 and 12 digit HUC maps.
l/l;I U.S. Geological Survey map(s). Cite scale & quad name: 7.5-minute Scott Depot quad.
[I[J USDA Natural Resources Conservation Service Soil Survey. Citation:
_181 National wetlands inventory map(s). Cite name: ORM database online mapping.
lfil] State/Local wetland inventmy map(s):
FEMA/FIRM maps:
[ill]' 100-year Floodplain Elevation is:
(National Geodcctic Vertical Datum of 1929)
lfilJ Photographs: D Aerial (Name & Date):
or D Other (Name & Date):
!#J.'..·
•.-'..•...·.·.
Previous determination(s). File no. and date of response letter:
4W Applicable/supporting case law:
III Applicable/supporting scientific literature:
Other information (please specify): 2011 NOAA Comparative Climatic Data.
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B. ADDITIONAL COMMENTS TO SUPPORT JD:

~

EXISTING STREAM LENGTH CHART
STREAM ID:

I

.

LENGTH _g£_STREAM
478'
1,028'
717'
357
527'
361'
308'
170'
793'
856'

2
3
38*
4
5
6
7
8
88*
9
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Streams 38, 88 and 10 and the pond are
classified perennial, the remaining streams are
classified ephemeral.
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