APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps ofEngineet·s
TI1is fonu should be completed by following the instructions provided in Section IV of the JD F01m Instructional Guidebook.

SECTION I : BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Huntington Dishict, LRH-2013-981-GMR-RRl-int-RPW
Stream !-abutting Wetland 2-Adjacent Wetland 1
C.

PROJECT LOCATION AND BACKGROUND INFORMATION:
State: Ohio
Cotmty/parish/borough: Butler
City: West Chester
Center coordinates ofsite (!at/long in degree decimal f01mat) : Lat. 39.36909 o ~ Long. -84.37428° ~.
Universal Transverse Mercator: NAD 83
Name of nearest waterbody: Unnamed Tributa1y to unnamed tributary to Gregory Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Great Miami River
Name of watershed or Hydrologic Unit Code (HUC): Lower Great Miami 05080002
Check if map/diagram of review area and/or potential j tu1sdictional areas is/are available upon request.
Check ifother sites (e.g., offsite mitigation sites, disposal sites, etc ...) are associated with this action and are recorded
on a different JD f01m.

I8J
D
D.

REVIEW PERFOR1\IED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

.181. Office (Desk) Detennination. Date: 17 December 20 13
181 Field Detenuination . Date{s) : 27 November 201 3
SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.
TI1ere !Are no " navigable waters ofthe U.S." wiiliin Rivers and Harbors Act (RHA) jtu1s diction (as defmed by 33 CFR palt 329)
in the review area. [Required]
D Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transp01t interstate or foreign
commerce. Explain:

D

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
"waters ofthe U.S." within Clean Water Act (CWA) jtu1sdiction (as defined by 33 CFR palt 328) in the review area. [Required]
1. Watet·s of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): 1
D TNWs, including ten-it01-ial seas
.1:8) Wetlands adj acent to TNWs
.181. Relatively pe1manent waters2 (RPWs) that flow directly or indirectly into TNWs
D Non-RPWs that flow directly or indirectly into TNWs
1:8) Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adj acent to but not directly abutting RPWs that flow directly or indirectly into TNWs
.D . Wetlands adj acent to non-RPWs that flow directly or indirectly into TNWs
D Impotmdments of jtu1sdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

tJ

D

b. Identify (estimate) size ofwatet·s of the U.S. in the review area:
Non-wetland waters : 267 linear feet: 4 width (ft) and/or
acres.
Wetlands: 1.35 acres.
1

Boxes checked below shall be supported by completing the appropriate sections in Section ill below.
For pwposes of this form, an RPW is defmed as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
..seasonally" (e.g., typically 3 months).
2

c. Limits (boundaries) of jurisdiction based on: Established b~ OHWM.
Elevation ofestablished OHWM (if known ) :
2.

Non-regulated waters/wetlands (check if applicable):3

I8J

3

Potentially jm-isdictional waters and/or wetlands were assessed within the review area and detennined to be not
jm-isdictional. Explain: A stormwater detention basin (SW 1) was constructed within the delineation
boundary in 2005. The stormwate1· detention basin S'W 1 was constructed per the Butler County
subdivision regulations for the Preserve at Wetherington residential subdivision. The stormwate1· detention
basin SW 1 was designed to r educe the 50-year post-development peak rate of runoff to the 10-year pre
development rate. The stormwater detention basin SW 1only r etains water dtuing a 50-year 24-hour storm
event. The stormwate1· detention basin was constructed in-stream (Stream 1), and two concrete channels
(350 feet and 125 feet) retain the normal inte1·mittent flow of water through the stormwater detention basin
SW 1. Due to the design c1iteria of the basin, it rarely detains wate1· and does not r eshict the normal
intermittent flow of water. The1·e is a natural headwater intermittent stream (headwaters of Stl·eam 1)
above the stormwater detention basin S\V 1, a stormwater r etention p ond (Pond 1, 0.05 acre) that
discharges into the stormwate1· detenion basin SW !through an elevated intake, and a 1.31-acre wetland
(Wetland 1, 1.31 acres) that discharges through culverts and into the stormwater detention basin. Pond 1
and Wetland 1 discharge directly into the stormwater detention basin through a series of culverts. Pond 1
would be consider ed non-jurisdictional because it was constl·ucted in uplands for stormwater rentention
and aesthetics. Wetland 1 would be conside1·ed adjacent to RR1 (see below for additional information).
Since the stormwater detention basin was constl·ucted in-stream, it ser ves as the hydrologic connection of
the intermittent headwater s of Stream 1 and \Vetland 1 to the downstl·eam RRl. H owever, the stormwater
detention basin SW 1was constructed to fulfiU the r equirements for waste water ti·eatment pursuant to the
Clean Water Act, and the stormwate1· detention basin SW 1 would be considered non-jurisdictional for
Section 404 of the Clean Water Act. If the use ofthe stormwater detention basin SW 1 changes, the non
jtuisdictional determination may not be applicable.

Supporting documentation is presented in Section ill.F.

SECTION III: CWA ANALYSIS
A.

TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jtuisdiction over TNWs and wetlands adjacent to TN\Vs. If the aquatic resource is a TNW,
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adj acent to a TNW, complete
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below.
1.

TNW
Identify TNW:
Stunmarize rationale supp01ting determination:

2.

B.

Wetland adjacent to TNW
Stunmarize rationale supp01ting conclusion that wetland is "adjacent" :

CHARACTE RISTICS OF TRIBUTARY (THAT IS NOT A TN\V) AND ITS ADJACENT WETLANDS (IF ANY):
This section summalizes information r egar ding characteristics of the tlibutary and its adjacent wetlands, if any, and
it helps detennine whether or not the sta ndards for j urisdiction established under R ap anos have been met.
The agencies will assert jtuisdiction over non-navigable tl·ibuta ries of TNWs whet·e the tlibutaties are 3 r elatively
pet·manent waters , (RPWs), i.e. tl·ibutar ies that typically flow year -round or have continuous flow at least
seasonally (e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic
r esource is not a TNW, but has year -r ound (per ennial) flow, skip to Section III.D.2. If the aquatic r esource is a
wetland directly abutting a tlibuta r y with pet·ennial flow, skip to Section III.D.4.
A wetland that is adjacent to but that does not directly abut an RPW r equir es a significant nexus evaluation. Corp s
distlicts and EPA regions \vill include in the r ecord any available information that documents the existence of a
significant nexus between a r elatively permanent tlibutary that is not perennial (and its adj acent wetlands if any)
and a traditional navigable water, even though a significant nexu s finding is n ot r equired as a matter of law.
If the watet·body4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
detennine if the waterbody has a significant nexus \vith a TNW. If the tlibutary has adjacent wetlands, the
significant nexus evaluation must consider the tlibutary in combination with all of its adj acent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tl·ibutary and all of its adjacent wetlands is
used whether the r eview area identified in the JD r equest is the tlibutary, or its adj acent wetlands, or both. If the JD
covet·s a tlibutary m th adjacent wetlands, complete Section III.B.l for the tr ibutary, Section III.B.2 for any onsite
wetlands, and Section III.B.3 for all wetlands adjacent to that tl·ibutary, b oth onsite and offsite. The detennination
whether a significant nexus exists is detennined in Section III.C below.
1.

Charactetistics of non-TNWs that flow directly or indirectly into TN\V
(i)

(ii) Physical Charactelistics:
(a) Relationship with TNW:
D Tributary flows directly into TNW.
[8:1 Tributary flows through tributaries before entering TNW.
Project waters are S-10 river miles from TNW.
4

Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in
the arid West.

Project w aters are
Project w aters are

Identify flow route to TNW5: RRl (Stream 1) within the delineation boundary originates at a stormwater
detention basin SW 1 and flows northwest for approximately 275 feet and flows into a culvert tmder Liberty
Way. On the north side ofLiberty Way the culvert discharges to a rip-rap lined channel that flows west
along the road then through a residential area and eventually into an unnamed tributary (U1) to Greg01y
Creek. The UT Gregory Creek flows north and west to Greg01y Creek Greg01y Creek flows north and
discharges directly into the Great Miami River.
Tributaty stream order, if known: 1st.

(b) General Tributaty Characteristics (check all that apply) :
Tlibutary is :

~ Nattu·al

~ Artificial (man-made). Explain: See below.
~ Manipulated (man-altered) . Explain: RRl has an approximate 100-acre watershed

that is highly manipulated. The watershed consists ofa residential subdivision and a golf cours e. The only tmdeveloped
p01tion ofthe watershed is the 37-acre delineation boundaty, but this area has been historically altered by agriculttu·e and
more recently by fill, grading, and hydrologic manipulation due to residential development and road improvements on
Libetty Way and the constmction ofTylers Place Blvd. The headwaters of Stream 1, outside of the delinea tion boundary,
have been channelized and the stream is located in residential lawns. Starting in the headw aters, Stream 1 flows north and
into a culvett tmder Preserve Place. The culvert discharges into the stonuwater detention basin SW 1 described above
within the delinea tion botmdaty. The stonuwater detention basin SW 1 does not retain water or restrict the flow of water
tmder nonual circtunstances and the water fr·om Stream 1 flows within a concrete channel in the stonuwater basin. Water
within the stormwater detention basin SW 1 enters a culvett and discharges into RRl . RRl flows n01th and into another
culvett tmder Libetty Way and outside of the delineation botmdary.
Wetland 1 is located in a depression on an undeveloped parcel east ofTylers Place Blvd. Under normal conditions, the
wetland flows through the n01them culvert tmder Tylers Place Blvd. The culvert flows west and discharges into the
concrete lined channel within the stonuwater detention basin SW 1. The wetland flows through the southem culvett under
Tylers Place Blvd. during wet weather and into the st01mwater retention pond (Pond 1) .
Pond 1 was excavated fr·om uplands and is a stonuwater retention pond. Pond 1 receives water during wet weather fr·om
Wetland 1 and from st01m sewers loca ted on Tyler Place Blvd. Pond 1 has an elevated intake structure that would discharge
dtuing wet weather into the concrete lined channel within the stonuwater detention basin SW 1.
Based on a review of the historical images, prior to residential development and the construction of roads, the area was in
agriculttu·al use. An aerial image from 1994 and 2004 (Google Eatth) clearly demonstrates the presence of a stream channel
in the tmdeveloped area of the delineation boundaty. After 2005, aerial images show the constmction ofthe residential
homes and st01mwater detention basin SW 1. The Butler Cotmty Soil Stuvey (USDA, 1980) depicted an intennittent stream
in the present location of Stream 1 and the stonuwater retention basin SW 1, and an additional small intennittent tributaty
that w ould have been in the present location ofPresetve Place, Tylers Place Blvd, and Wetland 1. The uppermost reach of
the unnamed tributaty mapped on the soil stuvey appears to flow alongside the southem portion ofLibetty Way, which is
where the "tail" ofWetland 1 was mapped in the JD report in the north east pottion of the delinea tion boundaty. Dtuing the
Cotps' s ite visit (27 November 2013) water was visibly flowing in the "tail" location towards the interior ofthe wetland and
through the n01them culvert tmder Tylers Place Blvd and then discharging into the stormwater detention basin SW 1.

Tli butary propetties with respect to top of bank (estimate):
Average width: 4 feet
Average depth: .5 feet
Average s ide slopes: :
Ptintaiy tributaty substrate composition (check all that apply):
~ Silts
~ Sands
~ Cobbles
~ Gravel
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~ Concrete
0 Muck

Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
1NW.

0 Bedrock

D Other. Explain:

D Vegetation. Type/% cover:

T ributary condition/stability [e.g., highly eroding, sloughing banks). Explain: Bed and banks appear stable.
Likely flashy due to m·banization in the watershed with some exposed roots along stream banks.
Presence of nmlriffle/J>ool comJ>lexes. Explain: None apparent.
Tributary geometty: Relativel straigh
Tributaty gradient (approxintate average slope) : 1-2 %
(c) Flow:
Tributaty provides for: eas onal Dow
Estintate average number offlow events in review area/year :
Describe flow reginte: The applicant identified the flow as intermittent. The stream had flowing water
dtuing the consultant's site visit in September 2013 . The reach appears on the USGS topographic maps and the Butler
County Soil Survey as intermittent. The stream was flowing dtuing the Corps' 27 November 20 13 s ite visit. The reach has
a 0.04-acre abutting wetland (Wetland 2) . The watershed above the reach is approxintately 100 acres.
Other infonuation on dtu·ation and voltuue : See above. The dtu-ation of flow is likely shotter and the volume
is likely higher than a nattu·al stream in an tu1altered watershed due to m·banization and stonu water input in this watershed.
The in-stream st01mwater detenion basin SW 1 only detains water during a 50-year 24-hotu· event and does not restrict the
n01mal flow of water from the headwaters.
Stuface flow is: Discr ete and c onf'med . Characteristics: Defmed bed and bank and connection to the
tributaty system.
Substuface flow : nknow o . Explain findings:
D Dye (or other) test performed:
Tributaty has (check all that apply) :
1:8:1 Bed and banks
1:8:1 0~ (check all indicators that apply) :
1:8:1 clear, nattu·al line intpressed on the bank 1:8:1 the presence of litter and debris
1:8:1 changes in the character ofsoil
1:8:1 destruction often·estrial vegetation
1:8:1 shelving
1:8:1 the presence of wra.c k line
1:8:1 vegetation matted down , bent, or absent 1:8:1 sedintent sorting
I:8:J leaflitter disttu·bed or washed away
D SCOlU'
1:8:1 sediment deposition
I:8:J multiple observed or predicted flow events
D water staining
D
abrupt change in
plant conuuunity
D other (list):
1:8:1 Discontinuous OHWM? Explain: As previously described, the stormwater detention basin SW I
was const:lucted in-stream in 2005 for stormwater management ptuposes. The stonuwater detention basin SW 1 does not
restrict the n01mal intenuittent flow of water fr·om the headw ater p01t ions ofStream 1 to the tributaty. The stream is
confmed to a concrete channel within the stormwater detention basin SW I .
If factors other than the OHWM were used to detennine lateral extent of CWA jurisdiction (check all that
apply) :

D

D

High Tide Line indicated by:
oil or scum line along shore objects
fme shell or debris deposits (foreshore)
phys ical markings/characteristics
tidal gauges
other (list):

D
D
D
D
D

Mean High Water Mark indicated by:
D stuv ey to available dattuu;
D physical markings;
D vegetation lines/changes in vegetation types.

(iii) C hemical C ha r acteristics:
6

A natunl or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.
7
1bid.

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain: Unknown.
Identify specific pollutants, if known: Unknown.

(iv) Biological Ch a r acteristics. C hannel supports (check all that apply):
D Riparian con-idor. Characte1-istics (type, average width) :
181 Wetland fr-inge. Characte1-istics: Wetland 2 abuts RR1 near the discharge culve1t from the stonuwater
detenion basin SW 1.
D Habitat for:
D Federally Listed species. Explain fmdings:
D Fish/spawn areas. Explain fmdings:
D Other environmentally-sensitive species. Explain fmdings :
D Aquatic/wildlife diversity. Explain fmdings :
2.

C har a ctelistics of wetlands adjacent to non-T N\V that flow d irectly or indirectly into TNW
(i)

Physical C ha r acteristics:
(a) General Wetland Characte1-istics:
Prope1ties:
Wetland size: Wetland 1 - 1. 3 1 acres
Wetland type. Explain:PEM.
Wetland quality. Explain: Catego1y 1 wetland according to the Ohio Rapid Assessment Method
indicating a low-quality wetland with a moderate ammmt ofinvasive species present.
Project wetlands cross or serve as state bounda1-ies. Explain: No.

(b) General Flow Relationship with Non-TNW:
Flow is : Intermittent flow . Explain: Wetland 1 is in a depressional area where a f01mer intennittent stream
channel may have been present as depicted on the soil stuvey. The wetland formed w ithin the present bmmdaries due to the
construction ofTylers Place Blvd. and the expansion ofLibelty Way.
Stuface flow is: Discr e te and conf'med
Characte1-istics: Wetland 1 flows from noltheast to southwest and through a culve1t located tmder Tylers
Place B lvd and into the stonuwater detention basin SW I .
Substuface flow : nknowo. Explain fmdings:
D Dye (or other) test performed:
(c)

Wetland Adjacency Dete1mination with Non-TNW:

D Directly abutting
181 Not directly abutting
181 Discrete wetland hydrologic connection.

Explain: Wetland 1 flows frum n01theast to southwest and
through a culve1t located tmder Tylers Place Blvd and into the stormwater detention basin SW 1.
D Ecological connection. Explain:
D Separated by benu/ban-ier. Explain:

(d) Proxirnitv (Relationship) to TNW
Project wetlands are S-10 1-iver miles from TNW.
Project waters are 10 ae1-ial (strai~ miles from TNW.
Flow is from: Wetland to navigable waters.
Estimate approximate location of wetland as within the 500-)::ear or greater floodplain.
(ii) C hemical C har actelis tics:
Characte1-ize wetland system (e.g. , water color is clear, brown, oil fihn on stuface; water quality; general
watershed characteristics; etc.). Explain: Water color is clear with unknown water quality. The wetland
receives water from precipitation and nm-off from Libelty Way. Historically, an intennittent stream was
depicted on the soil stuvey map in the current location of the wetland so there may by an som·ce of
grmmdwater for the wetland.
Identify specific pollutants, if known: tmknown.
(iii) Biological C ha r acteristics. Wetland su pports (check all that apply):
D Ripa1-ian buffer. Characte1-istics (type, average width):
181 Vegetation type/percent cover. Explain: The wetland is dominated by na1Tow-leaf cat-tail (Typha
angustifolia) and bhmt spike-n !Sh (Eleocluu-is obtusa).

D

3.

Habitat for:

D Federally Listed species. Explain fmdings:
D Fish/spawn areas. Explain fmdings:
D Other enviroruuentally -sensitive species. Explain fmdings:
D Aquatic/wildlife divers ity. Explain fmdings :

Characte1istics of all wetlands adjacent to the tributary (if an) )
All wetland(s) being considered in the ctunulative analysis : ~
Approximately ( I .35 ) acres in tota l are being considered in the ctunulative analysis.

For each wetland, specify the following:
Directly abuts? (Y/N)
Size (in acres)
Directly abuts? (Y/N)
Wetland 1, does not directly abut, 1.31 acres
.
Wetland 2, directly abuts Stream 1, 0.04 acres

Size (in acres)

Summarize overall biological, chemical and physical functions being performed: The wetlands are storing
and transforming organic and inorganic nutrients that flow to downstream TNWs. The wetland reduces the magnitude,
frequency, timing, and/or duration of flow in this highly developed watershed. The wetlands receive run-off from
heavily traveled roads and would retain and transform salts and pollutants and reduce their transportation to
downstream waters. The wetlands would provide some habitat for aquatic organisms.

C.

SIGNIFICANT NEXUS DETERMINATION
A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?
Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:
1.

Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section III.D:
.

2.

Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section III.D:
.

3.

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section III.D: Wetland 1 is connected to RR1 and the tributary system through a series of
culverts. Wetland 2 is directly abutting RR1. The wetlands have the capacity to provide habitat, store and transform
organic carbon for the aquatic ecosystem and provide flood retention. Also, the wetlands likely reduce nutrient and
chemical runoff from adjacent roads and residential homes from reaching the tributary system by storing and
transforming these components. RR1 in combination with an abutting wetland and an adjacent wetland, have the

capacity to provide the following functions to down stream tributaries and the downstream TNW: store and transform
organic carbon and inorganic compotmds, decrease sediment loading, and contribute the hydrologic characteristics of a
nattu·al headwater stream to downstream waters including the magnitt1de, frequency, timing, and/or duration of flow.
Therefore, this reach along w ith the wetlands significantly affects the chelnica l, physical, and biological integrity of
downstream TNWs. Wetland 1 and Wetland 2 have a significant nexus to a TNW and are juris dictional.

D.

DETERMINATIONS OF JURISDICTIONAL FINDING S. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):
1.

TNWs and Adjacent W etlands. Check all that apply and provide size e stimat es in review area :
linear feet
width (ft), Or,
acres.
Wetlands adj acent to TNWs :
acres.

D .TNWs:

tJ

2.

RPWs tha t flow directly or indirectly into TNWs.
Tributaries ofTNWs where tributaries typically flow year-rotmd are jtu'isdictional. Provide data and rationale
indicating that tributary is perennial:
Tt'ibutat'ies ofTNW where tt'ibutat'ies ha ve continuous flow "seasonally" (e.g., typica lly three months each year)
are jtu'is dictional. Data supporting this conclusion is provided at Section m .B. Provide rationale indica ting that
tt'ibutaty flows seas onally : The consultant, Cardno JFNew, identifed the stl-eam as intenuittent and it had flow ing
water in September 2 013. The reach is found in natllral crenulations in the topography and the stt·eam is mapped
on the USG S topographic map and the Butler Cotmty Soil Survey as an intennittent tributary. TI1e watershed has
become vety m·banized which typically leads to decreased infiltration and increased tun-off in receiveing streams.
TI1is reach would expet'ience higher flows for shorter dm·ation due to the developments in the watershed and the
fact that the local roadways d is charge through stonuwater culvett s into the stream. The reach has the capacity to
retain and reduce peak flows, reduce s ediments and other pollutants from rea ching the downstt·eam TNWs. The
t'ipat'ian area is nan·ow and would provide limited nutt'ient and organic matter input to the tt'ibutaty system for
geochelnical proces ses. TI1is reach is detennined to have a s ignificant nexus with the TNW, and is waters of the

D

181

us.

Provide e stimates for jtu'is dict ional waters in the review area (check all that apply):
4 width (ft).
acres.
Identify type(s) of waters:

181 Tt'ibutaty waters: 267 linear feet
D Other non-wetland w aters :
3.

No n-RPWs 8 tha t flow directly or indirectly into TNWs.

D

Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a s ignificant
nexus w ith a TNW is jtu'is dict ional. Data supp01t ing this conclusion is provided at Section III. C .

Provide e stimates for j tu'isdictional waters within the review at-ea (check all that apply):
D Tt'ibutaty waters:
linear feet
width (ft).
Other non-wetland w aters :
acres.
Identify type(s) of waters:

tJ

4.

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands dit-ectly abut RPW and thus are jurisdictional as a djacent wetlands.

I8J

I8J

8

See Footnote # 3.

Wetlands directly abutting an RPW where tt'ibutat'ies typica lly flow year-rotmd. Provide da ta and rationale
indicating that tt'ibutaty is perennial in Section III.D.2 , above. Provide rationale indica ting that wetland is
directly abutting an RPW: RRl flows through Wetland 2 and the wetland is within the or dinary high
wate1· m ark of the st ream.

D Wetlands directly abutting an RPW where tributaries typically flow "seasonally ."

Provide data indicating that
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that
wetland is directly abutt.ing an RPW:

Provide acreage estimates for j urisdictional wetlands in the review area: Wetla nd 2-0.04 acres.

5.

Wetlands adjacent to but not directly abutting an RPW that flow dir ectly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adj acent and with similarly situated adj acent wetlands, have a significant nexus with a TNW are jm-isidictional.
Data supporting this conclusion is provided at Section III.C.

I8J

Provide acreage estimates for j urisdictional wetlands in the review area: Wetla nd 1- 1.31 acres.

6.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adj acent to such waters, and have when considered in combination with the u-ibutaty to which they are
adj acent and with similarly situated adj acent wetlands, have a significant nexus with a TNW are j m-isdictional.
Data supporting this conclusion is provided at Section III.C.

0

Provide estimates for jm-isdictional wetlands in the review area :
7.

acres.

Impoundments ofjmisdictional waters. 9
As a general mle, the impotmdment of a jm-isdictional u-ibutaty retnains jm-isdictional.
.D . DemonstJ·ate that impotmdment was created from "waters of the U.S.," or
D DemonstJ·ate that water meets the criteria for one of the categ01-ies presented above ( I-6), or
DemonstJ·ate that water is isolated with a nexus to conuu erce (see E below).

D
E.

ISOLATED (I NTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTER STATE C OMMERCE,
INCLUDING ANY SUCH WATER S (CHECK ALL THAT APPLY): 10
which are or could be used by interstate or foreign tJ·avelers for recreational or other pmposes.
Q from which fish or shellfish are or could be taken and sold in interstate or foreign conuu erce.
.D . which are or could be used for indush-ial pmposes by industi-ies in interstate commerce.
D Interstate isolated waters. Explain:
Other factors. Explain:

D

D

Identify water body a nd summalize r ationale supporting determination:

Provide estimates for jm-isdictional waters in the review area (check all that apply):
Tt-ibutaty waters:
linear feet
width (ft).
Other non-wetland waters :
acres.
Identify type(s) of waters :
Wetlands:
acres.

D
D

0
F.

NO N-JURISDICTIONAL WATER S, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

0
9

If potential wetlands were assessed within the review area, these areas did not meet the ct-itet-ia in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements .

To complete the analysis refer to the key in Section ill.D.6 of the Instructional Guidebook.
Prior to asserting OJ' declining CWA j urisdiction based solely on this ca tegory, CotJlS Districts will elevate the action to CotJlS an d E PA
HQ for review cons ist en t with t he process described in t he Corps/EPA Memornudum Regnrdiug CWA Act Jurisdictiou Followiug
Rnpnuos.
10

[J

Review area included isolated waters with no substantial nexus to interstate (or foreign) conuuerce.

D

Prior to the Jan 200 1 Supreme Cotut decision in "SWANCC," the review area would have been regulated based
solely on the "Migrato1y Bit·d Rule" (MBR).
Waters do not meet the " Significant Nexus" standard, where such a finding is required for j tu-isdiction. Explain:
Q
Other: (explain, if not covered above) : A~ explained above, the stormwatet· detention basin SW 1 was constructed
in-stream in 2005. The stormwater detention basin was constructed pursuant to stormwater management rules and
r egulations to meet the r equirements of the C lean Watet· Act. Ther efor e, the two concr ete lined channels (350 feet and
125 feet) within the stormwater detention basin S\V 1 are non-jurisdictional. However, the conct·ete lined channel within
the s tormwater basin does ser ve as the hydrologic connection for W etland 1 and the headwatet·s of Stream 1 to the
tlibutary system.

g

Pond 1 is a stormwater retention pond constructed pursuant to stormwater management rules and r egulations to meet
the requirements of the Clean \Vater Act. It was also likely constructed as a r etaining pond for aesthetic purposes. Since
Pond 1 was cons tl·ucted in uplands for s tormwatet· r etention and aesthetics it is non-jurisdictional.
Provide acreage estimates for non-jtu-isdictional waters in the review area, where the sole potential basis of j urisdiction is the
MBR factors (i.e., presence of migrat01y bit·ds, presence of endangered species, use of water for u1-igated agriculture), using
best professional judgment (check all that apply) :
[gJ Non-wetland waters (i.e., 1-ivers, streams) : T wo concr ete lined channels - 475 linear feet 3 width (ft).
[8l Lakes/ponds: Pond l - 0.05 acres .
.D . Other non-wetland waters:
acres. List type of aquatic resource:
D Wetlands:
acres.
Provide acreage estimates for non-jtu-isdictional waters in the review area that do not meet the "Significant Nexus" standard,
where such a fmding is requit·ed for jtu-isdiction (check all that apply) :
D Non-wetland waters (i.e., 1-ivers, streams) :
linear feet,
width (ft).
Lakes/ponds:
acres.
D Other non-wetland waters:
acres. List type of aquatic resom·ce:
Wetlands:
acres.

t1
t1

SECTION IV: DATA SOURCES.
A. SUPPORTING DATA. Data r eviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below) :
[gJ Maps, plans, plots or plat submitted by or on behalf ofthe applicant/consultant: In the PCN dated 7 October 2013 titled
Nationwide Pennit (NWP 39) Applica tion and Pre-Construction Notification (PCN) Proposed Libe1ty South Development.
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[gJ Office conctu-s with data sheets/delineation repo1t .
[gJ Office does not conctu· with data sheets/delineation repolt.
D Data sheets prepared by the Corps:
Co1ps navigable wate1-s' study:
U.S. Geological Stuvey Hydrologic Atlas: .
D USGS NHD data.
D USGS 8 and 12 digit HUC maps.
[gJ U.S. Geological Stuv ey map(s). Cite scale & quad name: Mason, 1:24,000.
.[gf USDA Nattu·al Resom·ces Conservation Setvice Soil Stuvey . Citation: Soil Stuvey for Butler County, Ohio, 1980.
[8l National wetlands invent01y map(s). Cite name: USFWS NWI Mapper.
·18JBD.· State/Local wetland invent01y map(s): .
FEMAIFIRM maps:
100-year Floodplain Elevation is:
(National Geodectic Vettical Datum of 1929)
.
Photographs: 181 Ae1-ial (Name & Date): Google Earth histo1-ic aet-ial inlages fi·om 2000-2013.
or D Other (Name & Date): .
D Previous detennination(s). File no. and date of response letter:
Applica ble/supporting case law :
Applica ble/supp01t ing scientific literattu·e:
181 Other infonuation (please specify) : The delineation rep01t submitted within the PCN described Wetland 1 as isolated
and did not provide sufficient information to describe the stormwater detenion basin SW 1 or Pond 1. Based on the C01ps
site visit and additional inf01mation received 6 December 20 13 from Cardno JFNew, Wetland 1 was detetmined to be

181
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connected to the tributary system, stormwater detention basin SW 1 was determined to be a stormwater management
structure and it serves as the hydrologic connection to the tributary system for a headwater intermittent stream and Wetland
1, and Pond 2 was determined to be a retention pond constructed from uplands for stormwater management and to serve an
aesthetic purpose.

B. ADDITIONAL COMMENTS TO SUPPORT JD: This jurisdictional determination form is only for the area identified on
the attached map as Stream 1 (RR1), Wetland 2, Wetland 1, Stormwater Retention Pond 1, and Stormwater Detention Basin SW
1.
The significant nexus determination was coordinated with the USEPA Region 5 for significant nexus coordination, in accordance
with Corps and USEPA headquarters guidance entitled, “Revised Guidance on Clean Water Act Jurisdiction Following the U.S.
Supreme Courts Decision in Rapanos v. United States and Carabell v. United States,” and the 28 January 2008 Corps
Memorandum regarding coordination on jurisdictional determinations. The coordination period ended on 2 January 2014 without
comment or objection.

